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CRIMINAL LAW. 



BOOK IIL 

C HA P. L 

0/ the different Species of Criminal 

Laws. 

WE have already obferved upon 
the inaccuracy of arranging Cri- 
minal OfFenceSi fo as to poftpone the 
piimary laws of Religion and Morality 
to thofe of a fecondary nature, which 
relate to the political interell of fociety. 
VoL.I I. B We 
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We ftall howevcF adopt the com- 
mon arrangement in treating df the civil 
cr(me$9 and the puniChments annexed to 
them, and (hall therefore hegin with 
High Treafonj as the higheft civil crime 
which can he committed by a member of 
the community. 



SECT. L 



Of High Treajon. 

TJflGH Treqftm is an offence defined 
and defcribed by feveral Statutes^ 
By the 25 £dw. HL Stat. v. chap. 2. 
which is to this day ^e nilii^ StatutCf 
It may be committed in the; feven fol- 
lowing inftances : 

I. By compafling and imagining the 
death of the king, queopy oc their efdeft 
iba and heir. 

«-.By 
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2* By violating theking*8 companion^ 
Of the king's eldcft daughter unmarried, 
or the wife of the king^s eldeft fon and 
heir. 

• • • • 

3. By levying waf againft the king In 
his tealm. 

4. By adhering to the king's enemies 
in his realm, giving them aid or com fert 
in the realm* or elfewhere. 

5. By counterfeiting the king's Oreat 
Sea!, or Privy Seal, or Money. 

6. By bringing falfe moftey into the 
realm, €Ounterfeit to the motley of £ng- 
iandj kttovnng the money to be falfe, td 
merchandize or make payment with it. 

7. By flaying the Chancellor, Trea- 
furer^ or the king's Juftices of the one 
Bench Of of the other, Juftices in Eyre, 

B 2 Juftices 
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Juftices of Affizc, or other Jufticcs af- 
figned to hear and determinet being in 
their places, doing their offices. 

By later Statutes, many offences are 
made High Treafon, which were not fo 
before; as thofe concerning the Goiny 
the Pope, Popifh Priefts, and Paptfts, the 
Proteftant fueceffion, and fbldiers enlift- 
ing in foreign fervicc. 

It is no part however of the prefent 
defign, to enter into a minute detail of 
treafonable OflFences, but only to give 
the reader a general view of the moft 
enormous fpecies of Treafon, in order 
that he may be better able to judge of 
the propriety of fuch refle£tipn8 aa will 
be offered to his confideration^ on the 
fubje^ of this crime. 



SECT. 
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is E C T. IL 



Refle&ions on the Stat. 25 Ed w. 



T^HE Statute above quoted enume- 
rating tKe crimes of High Trca- 
fon, appears to be not only extremely 
(cYtxc^ but ftrangely undiftinguifliing. 

The prefident Jlf(?;i/^«iV« fays, If the 
crime of High Treafon be indetermi- 
nate, this alone is fufficient to make any 
government degenerate into arbitrary 
power. — Again, he fays, That it is a 
violent abufe to give the name of High 
Treafon to a crime which is not fo in 
fa£t ; it tends to confound our ideas of 
thingSf and to diminifh the horror of the 
crime« 

By the ancient laws of England^ the 
crime of High Treafon was fo uncertain, 

6 3 And 
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and the refolutions of the judges upon 
trials for that offeace fo various,^ that it 
became abfoUitely neceflary toafcertain hy 
this ad of Edw. III. what (hould for 
the future be Treafon ; but in the reign 
of Bicbard II. fo many new Treafoiw 
were declared^ as made it neceflary for 
the legiflature in the next reign, (that 
of Henry IV.) to repeal all thofe new- 
created Treafons, by a ftatute, reciting^ 
that no man knew how he oMght to behave 
him/elf^ tg do^ fpeak^ orji^^ for doubt of 
fuch pains of Treafon. 

But to return to our Hefleftions on 
the Slat. 25 Edw. III. the dignity and 
fccurity of the King's perfon is here con- 
founded wfth the perfons of his officerS| 
and to aflaffinate the fervant, is as cri- 
minal as to dcftroy the Sovereign. 

This is aot all. The King*s real per- 
fen is confounded with his efF^ies im~ 

preft 
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preft on his coin' ; and to counterfeit the 
type of Majefty, is held as criminal as to 
lift the fword again^ the living Monarch* 

It trould be tedioUs to pfoduce farther 
inftances wherein the different degrees 
of criminality are totifounded, and the 

Majefty of the Sovereign undervaluedy 
by placing offences, whereby the fccu- 
rity of his perfon is no way endangered9 
and even his dignity only indiredly pre- 
judiced, in the fame rank of delinquency 
with thofe whereby the ifafety erf* the Royal 
Peribn is immediately injured and en- 
dangered^ 

Hii^l indifcriminate blending of cririi^Si 
fo different and difproportibnate in (hcit 
naturC) under one common head, is the 
more liable to obje&iont as the judg- 
ment in this offence is (o extremely 
grievous and terrible. 

B 4 SECT. 
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. SECT. III. 
*fudzment it$ Hiab Treqfon, 

npH^E Judgment in HighTreafon is 
fuch as one cannot tranfcribe with- 
out horror ; it is, that the oflFender fhall 
be drawn upon a hurdle to the gaIlow8» 
and there hung by the neck) and cut 
down aliye ; his entrails taken puty an4 
burnt ; his head cut ofi> his bo^y quar- 
tered ; and his head and quarters to be 
at the King's difpofal: but beheading 
being part of the Judgment, the King 
may pardon all the reft, under the Great 
Seal, as is ufually done in cafe of no-? 
bility. 

. The Judgment for counterfeiting the 
coin is by the common law, and is only 
tfo be drawn upon a hurdle and hanged. 

But 
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But clipping being made High Treafoa 
by fubfequent ftatutes, the Judgment^ as 
fome contend, is to be hanged, drawn, 
and quartered, though the prance is 
ptherwiie. 



Judgment for a woman in all cafes 
of High Trealbn, is to be drawn ypon ^ 
hurdle, ai»d bqrned* . 



SECT. IV. 

RefleBions m the yudgtiient in 

High Treafon. 

TI/ITH refped to the foregoing 
Judgment, it difgraces huma- 
nity, without answering the ends of po- 
licy* Nature fliudders at the thought of 
imbruing our hands in blood, and manr 
gling the fmoking entrails of our fellow- 
freatures. This is more than cruelty. 

It 
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It 15 fuch fftvage butchery as might eveft 
fiain a Hottentot. 

It feems dtfficalt lo ebnceite^ thit kith 
a Judgment could have been derifed by 
a human being; or having been efta-» 
UHhed in the days of ignoranoc^ bi-* 
gotry^ and haiiiferityy that it fliould be 
iufiered to continue at the prefeat ctvi^ 
lized and enlightened period. 

To imagine that the horrid feve- 
rity of it will deter criminals from the 
crime, is a vain fuj^ofitioti. To men who 
engage in defperate and criminal under- 
takings, with a profped of death before 
their eyes, the mode of dying i^ an ad- 
dition of terror too incon^derable to re- 
train them from perpetrating the ia* 
tended crime. 

Such brutal execution feems as abfurd 
us it is unnatural; for it (hocks the ipec* 

tatorS) 
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tatorti and ptiaft the iml^oatioa of all 
who kQjqCL on the criminars fatCi with* 
out adding to his pumfhtneot : as it is 
well known, that before the work of 
Imtdierf begins, the delinquent is gene- 
tally paft the feafe of feelti^. 

Befides, as few can diftinguiih fo nicely 
as to be fenfible that a crime againft the 
peace and order of ibciety necefTarily in^ 
eludes the higheft degree of moral tur- 
pitude, fo there are many zeak)ts fb 
blinded with party-prejudice, that they 
impofe upon themfelves fo far, as to 
think the heinous crime of High Trea-? 
fon to be no reproach to their moral cha- 
ra6ter« 

Perhaps the very frame of the Law 
may, in fome meafure, contribute to 
Jeflen the fenfe of the moral turpitude of 
High Treafon ; for by Law, Treafon can 

only 
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only be committed againft the King i/ir 
/d^o ; and a King de jure ts not within 
the meaning of the ad* 

Nay, it is faid, that if Treafon be 
committed againft the King de/aifoy and 
not dejure^ and the King dejure after- 
wards comes to the crown, he fhall pu« 
nifh the Treafon done againft the King 
defaiio\ and a pardon granted by a King 

* • • • 

dejure^ |hat is not alfo a King defaSlo^ 
\^ void. 

Men, who can abftradt their ideas, 
know that the peace and order of fociety 
requires this diftindtion, and that indi-- 
Tiduals fhould not be allowed to decide 
concerning the fovereign title. But it 
neverthelefs feems to militate againft the 
m^al rules of right and wrong, to doom 
an offender to the fevereft of all punifh- 
ments, for fupporting what he conceives 

to be a juft title. 

They 
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They who have not capacity to dif- 
coyer with prccifion the true grounds of 
this political principle, and to perceive 
that in the end it fquares with moral rec- 
titude, are mifled by its ieeming incom-? 
patibility with moral juftice, and think 
it meritorious to yield afliilance for the 
recovery of a juft title. 

Under the influence of this opinion, 
the rigour of the fentencc rather fervcs 
to inflame their zeal. The more they 
rifk, the greater they deem their merit. 

They confider themfelves as fo many 
political martyrs ; they glory in perilh- 
ing in their traiterous principles, with 
the fame fortitude that the prelates of old 
adhered to their religfotis tenets; ahd 
rebels triumph on thp^ fcaffold, like Rid-^ 
ley at the ftake. 1 

Their 
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Their refolute and determined behavi- 
our often lean^s bad impreflk>ns on in- 
condderate minds. Many pity the fuf^ 
ferer who braves his fate, and ofteu 
fllently reproach the hand which doomed 
him a facrifice to jullice. 

They are often mifled to conclude, that 
thofe principles muft be juft for which 
men can die with fuch fefignation and 
intrepidity; and, from admiring the 
traitor^smagfiaAimity, they are ibmetimes 
betrayed fo far as to approve the Treafoii. 

Thus, tbeferigorouBpuniJhmentsGOQn- 
terwork their own intentions. They 
often make loyal fubjeds, of tender feel^ 
ings and weak judgments^ prove traitors 
in thdr hearts ; and difpofe them to adopi 
ientiments from compaffion, w\a/dk r6a« 



fon bids them abbor^ 



SECT. 
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S E C T. V- 

Of the Laws of other Countries^ 
ancknt and modern^ in Cafes of 
High Treafm. 

IT muft he coiifefled» that the genersl 
cuftom of moil nations, both ancient 
and modern, feems to authorize the prac- 
tice of punifhing Treafon and Rebeilicm 
deaths 



We do not read, however, that among 
the Egyptiaus either of them were capi* 
tally puniihed ; iadeed they are not ib 
much aa me^doaed by name. 

It is Ukewiie obfcrTable, that by the 

ycwi/h Law we do not find any punifli- 

ment prefcribed againft the crime of 

Treafon or Rebelliosu 

6 Lord 
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Lord Cdie indeed obferves, that all the 
feveral parts of the puniftiment in High 
Treafon are to be found in Holy Scrip- 
ture; and he mentions the feveral in«* 
fiances where each has been feparately 
infiided on different individuals ; that 
Joai was drawn ; Bit ban hanged ; Judas 
embowelled ; Sheba^ the fon of Bkhriy 
beheaded; Baauati and JR^r^^/ quarter- 
ed, &c. ♦ 

But his Lordfhip has not fliewn, nor 
is it fuppofed he could fhew, where 
thefe punifhments have been inflided 
Jimul ac femel on a Traitor. Befides, 
examples might be brought from the Old 
Teftament to juftify many pradices which 

are now happily exploded. The New 
Teftament, which is the pattern of Chrift- 
ian Duty,, breathes another fpirit. Be- 
nevolence, humanity, and mercy, are 

• 3 Inft. 211. 

the 
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the precepts of our Saviour and divine 
lawgiver. 

If we recur to the Athenian Laws^ 
vre Ihall find, that they alfo took no 
cognizance of Treafon or Rebellion as 
capital offences \ on the contrary, it is 
only provided by thofe laws, that 

He (hall be denied burial within At^ 
tica^ and his goods expofed to fale, who 
hath been convi(3:ed of perfidious beha<- 
viour towards the flatef or of fa€ril^ge# 
Aiid^' farther, that 



He ^ho hath betrdytil his KOwAxy% 
ihaU not enter into the borders of AtticH* 

Even during the ufurpation of Pyji^ 
Jiratus^ the tyranny of the Four Hun- 
dred, or the ufurpation of the Thirty, 
vee do not find that Rebellion or Trca- 

VOL. 11. C foa 
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(on were made capital oflFences by Law*]^ 
though it muft be confefled, that none 
of them fcrupled to difpatch thofe pri-- 
vately^ who made head againft their go* 
vernment^ or, more properly, their ty- 
ranny. 

In a ftate where the fyfiem of go- 
vernment was fo equal and mild, fucn 
fevere Laws would have alarmed the 
people more than the exercife of adual 
tyranny. » 

« ^Even in i^MiSr, we do not find tluit 
the Laws againft Treafon^and Rebellion 
in the days of their liberty punifhed the 

ft)fFenders with death ; and when fuch 
Laws were made, they did not fecuis 
the ftate againft the violent fliock of civil 

, comnwtions* 

The Cornelia, Lix^ of which CpmeKus 
Sylky the diiftator, wa& author, m^y be 

s deemed 
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^^eeioed the firft of thi; kind. By this 

Law it was made Treafonj— 

.- . * 

To lead an. army out of the province> 
or to engage in a war without fpecial 
orders : 

Tor any one to ingratiate himfelf with 
the army, fo as to m^e them ready to 
, ierve his particular intereft : 

, . To ipare or ranfom a commander of 
- the enemy, when taken prifoner, or to 
. pardon the captains of robbers and pirates : 

Or for a Roman cithen to refide, with* 
eut orders, at a foreign court. 

" ' The puniifhment of a(ju^ et ignis inter* 
' di^ioj was afligned to be inflicted on 
'• thofe who ftiould be convifted of any of 
thofe crimes. 

I C a Every 
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Every otic may perceive that this LaW 
fpeaks the language of an ufurper. By 
this, every officer, who gained, or was 
malicioufly reprefented as endeaTOuring; 
to conciliate the good-will of his fcllow- 
foldiers, might be convidted of Treafon, 
and made a victim to the jealoufy of the 
ruling tyrant. 

The Lex Julia^ 6f which Julius de/dr 
was the author, ordained the puniih- 
ment mentioned in the Lex Cornelia to 
be inflicted on all who are found guilty 
of the crimen de fnajejlate ; whereis Sylia 
only confined it to the particular fpecies 
of offence thetein fpecified. 

We find, however, that this extraor* 
dinary feverity could not fecure the 
ufurping Cafar in the enjoyment of the 
fruits of hid ufurpation. 



By 
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By die !i.aw8 of Perjiay indeed, the 
crime of High Treafon was punUhed 
with the lofs of the right hand and be- 
heading : Which fcntence was, by order 
of Artaxcrxesy executed on the dead 
body of his brother Cyrus. 

. But by the ancient Laws of the Per^ 
Jian kingdom, the king was reftrained 
from putting any man to death for a 
(ingle crime. The judges were to ex- 
amine narrowly into the actions of the 
delinquent ; and if his faults were found 
to overbalance his former fervices, the 
king was allowed to punifh him at plea-t 
fure ; if not, he was either pardoned or 
puniflied lefs feverely. 

Wheij the Perjian monarchy, how- 
ever, became defpotic, it is no wonder 
that Treafon was in the firft inftance 
made capital fince fuch a provifion was 

C 3 adapted 
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adapted to the fpirit of the govern- 
ments 

By the Laws of China likewife we 
find that Rebellion and Treafon were 
elleemed the greateft of all crimes, and 
punifhed with a rigour equal to the fe- 
verity of our judgment, viz. by cutting 
and mangling the criminal after the fol^ 
lowing manner : 

The executioner having firft tied him 
to a flake, tore the fkin of his forehead 
and head, and let it hang over his eyes, 
to prevent, as fome imagine, his feeing 
how dreadfully the reft of his body was 
mangled ; he next flafhed the other parta 
with a kind of cutlafs, till he had cut 
almoft all his flefti i^ pieces j and then 
abandoned him to the cruelty of the gaz- 
ing populace, who commonly difpatched 
him in the fame butcherly manner. 

% . ^ This 
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This puniflimenti however, we are 
told, was feldom executed. For the 

r ♦ 

ufual punifhment for Treafon confifls 
pnly of cutting the body of the criminal 
into feveral pieces, ripping up his belly, 
taking out his entrails, and thei;! thrown 
mg his carcafs into a river or ditch, and 
this is commonly done to great male? 
fadors. 

When we confider the fyftem of the 
Cbinefe Laws in general, with the lenity 
and excellence of their government iA 
moft infiances, we may be at a lofs to 
account for this inhuman provifiori ; but, 
perhaps, the great reverence and vene- 
ration which they pay to the enaperori 
taay have led them to this extreme feve- 
rity in cafes of High Treafon*' 



C 4 SECT. 
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SECT. VL 
Sante SubjeSi continued. 

T K Scotland the punifhment of Treafon 
is death» and confifcation of all the 
traitor's eftate, whether hereditary or 
moveable^ feudal or allodial. But in the 
fentence of the Srotch Law, there ia none 
of that butchery which flains our Judg-* 
ment in High Treafon. 

Yet, notwithflanding the terror of 
death and confifcationy it is obfervable, 
from a perufal of the Scotch hiftory, that 
Scotland has been particularly fruitful in 
rebellions^ 



Tn fhort, in thofe ftates where the 
fyftem of government has been moft 
mildi and the eflablilhment moft equal, 

the 
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the Crimea of Treftfon 2«d.Rd)eUioo wc» 
either unknown to the Laws^ ox^ if thcjp 
fell under their cognizance^ they were ' 
but jQightly punifhed^ 

In this kingdom) by the feudal Laws^ 
of the jfnglo Saxons^ compofition wa» 
aUowed for what is now jufily deemed 
die moft grievous kind of Trtafon^ that 
of Idling the king. 

It muft be remarked, however, that 
our anceftors, the Saxonsj had not inch 
ievere notions of Tr^^ii againft the ^fn^, 
as of Treafon agdnft the kir^dom ; and 
after the killing of the king came to be 
a capital offence, yet it was fome time 
before it was efteemed Trec^otu 

The SaxoTtSi fay^ Nati. Bacon^ being 

ft people of public fpirit, preferred the 

good of their country above all, account* 

ing treachery againft it, or negle£fc of it 

8 in 
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in times of danger, to be a crime of the 
moft grievous nature^ and which ought 
tp be puniihed in a moft exemplary 
manner, proditores et transfugas arbori-^ 
bus fufpendunt^ fays Tacitus. O ther Trea- 
sons than this, not even againft their 
kingSy did they acknowledge, and there- 
fore the form of an indidment for con« 
triving the death of the king, concluded 
only felonic^^: as appears from the form 
of an indidlment for an offence of that 
nature, intended and plotted againfl: Ed^ 
mund the Saxon kiQg ; whereas for the 
plotting againfl allegiance, of a commoni 
and inferior nature, the indictments con-» 
eluded y^/(?«/V^ et proditorie : And where- 
«s the penalty, in cafe oi treachery againfl 
the country^ was death, and forfeiture of 
the whole eflate, both real and perfonal 5 
in treachery againfl the king^ it was only 
lofs of life and of perfonal eflate, and 
therefore it may feem that Majefly had 
not then arrived at its full growth, . or 

th>t 
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that the greateft mcafure of it reftcd ftill 
in the body Of the people. 

In the time of Hen* 11. Treafon^ which 
formerly was only confidered as a breach 
of truft or fealty, was made equal with 
that of Ldsfa Majeftas ; and that Majefty^ 
which was afterwards wholly wrapped 
up in the perfon of the^/;i^, was, in his 
time, imparted to the king and kingdomi 
whereas before his days, as already ob- 
ferved, it related chiefly to the kingdom. 

Glanville^ in his book of Laws, fpeak* 
ing of the crime of Lafa Majejias^ ex- 
emplifies fedition and the deftru£tion of 
the kingdom^ to be in equal degree with 
the deftrudion of the perfon of the king; 
And next he mentions fedition in the 
army, and fraudulent converflon of trea* 
fure*trove, which belongs to the king^ 
homicide, burning, robbery, rape, and 

the 
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tb© lifcej, 2^n wbich» h^ ffiith^ arc pu-* 
nifhed with dearth or loTs of member. 



In the Sax0i timesi before, the king 
could be properly confidered as one of 
the ihre€ feparate edates, or orders of 
gpi2:ernmaitf it is. no wonder that they 
deemed treachery againii the king, and 
treachery againft tl^e kingdom^ to be di- 
MnCt crimes. 



In thofe days, the king was only re- 
garded in the light of the head magi- 
firate ; but fince the king is become one 
of the three ^flates in the kingdom^ 
crimes againft the royal peribn, are very 
properly placed on the fame footing with 
crimes againft the kingdom ; for though 
the king, in his politiical capacity^ a&one 
of the three eftates, never dies, yet when 
we refie<^ on the confufion and calami*- 

Ue» io which the nation may, nay muft 

be 
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be involved, by triitf^ ^agairift the 
vereign peifoh, it is fei fedfoniMe pi^ 
fumption to condiKte, that fa^h oflFendew 
intend the diffolution of government. 

At Common Law, and before the Sta- 
tute of 25 Edtv. in. Treafonwas, as has 
been faid, ^a very uncertain crime; and 
the opinions concerning it were very va- 
rious. The killing^ of the king's &ther, 
brother, or even meflenger, was deemed 
Treafon. The accroaching^ or attempt- 
ing to exercife royal power, was treafon- 
able, and the Judges determined what 
amounted ^ to > flich accroaching. -^n ' one 
inftaltce mitntioned by Lord Chief Jufiice 
JSali^ a Ktiight of Hertford/hire was 
found guilty t)f Treafon, for aflaukiilg 
and detaining his debtor till hedifcharg^d 
the debt. When any a£ts tended to 
dinfii^tdi the dignity of the crown, or 
tihen uriy taan grew inordinately po- 
pular. 
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pular^ thi8 was conftrued ta be an en^ 
croachment on the royal power, and as 
fuch held td be Treafon. 

Thus, by the excefs of former times, 
any crime, by aggravating the chrcum- 
ilances with which it was attended, was 
heightened into Treafon. On which ac- 
count, the above-mentioned Statute of 
Edw. in. was made to determine what 
fhould be adjudged Treafon ; and for the 
excellence of this and other Statutes, the 
parliament in which they were made 
was called benediSium parliamentum. 

Since the making of that a&, there 
can be no conflru£tive Treafon ; that is, 
nothing can be conftrued Treafon, which 
is not literally fpccified in that or fubfe- 
quent adis. 

There was a remarkable claufe in this 
Statute, by which it was provided, tl^t 

if 
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if apy other cafe fhould happen, before 
the Juftices, fuppofed to be Treafon, 
they fhall not proceed to judgment, till 
it be declared by the king and parlia- 
ment, whether it ought to be adjudged 
Treafon or not. 

This> it is evident, was leaving an un- 
bounded latitude in the legiflature, to re- 
move any offender who was obnoxlou^ 

to them, by a conftrudion ex poftfaSo. 

■ • • < 

Lord Chief Juftice Hale^ in the i ft vol. 
of his Pleas of the Crown, page 359^ 
fays. That as the authoritative decifion 
of thcfe cafus omijfi^ is referved to the 
king in parliament, the moft regular way 
to do it, is by a new declarative ad. 

Though this aft of Ednv. III. at the 
time of pafling it, was intended to keep 
the legiflature as well as Judges, within 
proper bounds, as to the crime of Trea^ 

foo, 
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fon, yet, in the time of king Rich. IL 
next immediate fucccflbr of Edw. tH. 
federal other Trcafons were created, as is 
before obferved ; and in the fucceeding 
reigns, ether crimes of different natures 
were declared to be High Treafbn. 

By a 6 Hen. VIII. chap. 13. it was 
made High Treafon to wifh, or defire, by 
words or writing, or to imagine the death 
of the king, queen, or their heir appa- 
rent ; or to publifh that the king was aa 
Heretic, Schifmatic, Infidel, &c. 

Every one muft conceive the abfur^ty 
of making it Treafon to imagine the 
death of the king, unlefs the intention 
be fhewn by fome open or overt ad. 
This loofe and ambiguous expreffion 
imagine J which is a bare aft of the 
inind, laid etery one at the meity of 
"malicious conftruftion j and could not 

but 
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but be attended with inconvenieoce to 
|5ie king himfelf, as it waS to Hen. Vllt. 
whofe phyficianS) it is faid» were afraid 
to declare him in danger, left they fhould 
incur the penalty of Treafon, 

But the Laws with refpe£t to TreafoO) 
■Wrere uhcomnionly feverfe iil this reign.— 
By 33 Iten. VIII. If a man, non compot 
mentis^ cortimit High Treafon, and after 
Accufation, e^r. become mad, he might 
be tried in his abfence, and fufFer death 
as if he were of perfect memory • And 
by the fame Stat. If a man attainted of 
TreafoQ become mad, he was executed 
notwithfianding his infanity« 

By the i Ednv. VI. cap. il* To en- 
deavour to depofe the king, or to afiirm, 
that he is an Ufurper, Tyrants &c. was 
declared Trealbn. 

Vol. II. D But 
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But thefe ads were repealed by the ^ 
ift Mar. SeiL chap. i. Bj which it wa» 
exxadledy that no aft, dee^ or offence 
fjiall be deemed or adjudged Treaibn,. but. 
fuch as are declared aad exprefied to be 
fo by the 25 Edw. III. 

The I ft Afor. likewife takes away the 
power of the king, and parliament, to 
adjudge any thing elfe to be Treafon 
than what is declared to be fuch by the 
25th Edw. HI. 

Ncverthelefs, the ift Mdr. hafi beeh 
in fome meafure repealed, and many of^ 
fences have been declared Treafon by 
fubfequent Statutes, which were not fb 
before, as has been fhewa above. Up- 
wards of twenty offences have, fince that 
time, been declared Treafon, which were 
not fo by the Stat. Edw. HI. and, in 
truth, the greateft part of thefe offences 

require 
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require a forced and unnatural con- 
ilrudHon to bring them under the crime 
of Trcafon. 

So litewife do many of the offences 
made Treafon by 25 Ediv. III. as before 
qbferved; particularly that relating to 
the coin ; and it does not appear that 
counterfeiting the coin was Treafon at 
the common Law^ though by the pre* 
amble to the Statute of Edtv. III. all the 
offences therein fpedfied^ are declared to 
have been Treafonable at the Common 
Law. 

We read in Malmjlmry^ that, by a Law 
of Hen. I. falfifiers of money were ad- 
judged to lofe their right hands, in the 
wcHrds of the Law> pugmm pcrdere. 
Hnweden tells us^ diat falfifying of mo- 
ney was puDiflied with the lofs <^ eyes 
and genitals. But Gemtifenfis^ and the 

D 2 Monk 
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Monk who made the continuation gS 
Florence of Worcefter^ agree with Malmf' 
bury^ that the oBFenders loft their right 
hands ; adding) however, that they like« 
wife incurred the lofs of genitals ; that 
he, as Belden obferves, who was guilty of 
fuch a wicked crime, fhoald have no hope 
left him of pofterity* 

From hence we may conclude, that in 
thofe times it was not treafonable ; and 
in farther fupport of this concluHon we 
may add, that Fleta does not rank the 
counterfeiting the Seal of the kingdom, 
or of one's lord, or the coining or coun- 
terfeiting the money of the kingdom,u 
among the crimina lefa maje/iatis^ but 
among the crimina falji. 

yfft do not find, that, by the Laws of 
any ancient kingdom, this offence was 
adjudged treafonable ; though it muft be 
0wn«d^ that it was punifhed capitally in 

Egypt i 
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Egypt I and likewife by the Athenian 
Laws, all counterfeiters, debafers and 
diminUhers of the current G)in, were 
doomed to lofe their lives. 



But in England^ clergy was formerly 
denied only in fuch Treafons as were 
immediately againft the king's perfon; 
and therefore clergy was allowed in cafe 
of counterfeiting the Oreat Seal. 

Halving made thefe obfervations on the 
judgment in High Treafon, it remains 
to confider the forfeiture in High Trea- 
fon, implied by that judgments 
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SECT. VII. 

Of Forfeiture in High Treafm. 

T N the judgaieiit in cafe of High Trea^ 
{on, it 16 implied^ i . That the delio* 
quent ihall forfeit Co the Idog all hii 
landft, tenoneats and bereditaments in 
fee fimple or fee iu\ (or for Uie9 as to 
the profits, during the offender's life) 
which he had at the Ume of the Treafon 
committed) or afterwards. 2. Thatliik 
wife fhatt lofe her dowers not her join* 
ture. 3. That his hlood fiull he cor- 
rupted by becoming bafe as to his birth, 
and that his children fhall not inherit to 
him or any of his anceftors. 4. That 
all lus goods and chattels fhall be for-* 
feited from the time of convidion. 



SECT, 
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SECT. vni. 

RefleSions on Forfeiture in High 

T^reafin. 

JJ OWEVER tliefe gri€VQu* Forfeit 
tures appear to 1>e repugnant to tbp 
principles of moral justice ^^ equity, aa 
they involve the innocent in the fevere 
fate of the guilty ; yet they havje been 
juftified on the footio^ gf fppUfyt 4« th^ 
moft «fFe£tual means of reiirai^iini; dfi-* 
linquents from diflurbing the peace^ fif 
prejudicing the interells pf fo^iety. 

It is true^ indeed, that many of daring 
and defperate minds, virho are totally 
regardltfs of their own fafety and wel- 
fare, ^hen under the influence of any 
VMlonrt paffion, feave neverthelcfs a ten- 
der coo^deration (for 4:heir iki9%) whic^ 

P 4 may 
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may check their impetuofity^ and deter 
them from criminal and traiterous enter* 
prizes* 

But the number of thefe is fmall. Few, 
very few, weigh future confiderations in 
a juft balance ; the far greater part are 
governed by the hope of gratifying fomc 
ruling paffion, or the profpedi of fecur- 
ing fome immediate advantage. 

Many of thofe, who do not afl: from 
a principle of party-zeal, are often be- 
trayed by the vain expedation of bene- 
fiting themfelves and their families by the 
fruits of their delinquency. 

Some engage out of mere defpair* 

Pinched perhaps by the remorfe of aa 

ill-fpent life, and driven to extremities 

. by the terrors of confcience, they lofe 

all regard to themfelves^ all attentioa 

z to 
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to the welfare, of their fiunily, and only 
think of procuring immediate relief from 
pungent miferyt by burying thought ia 
the confufion of turbulent undertakingSy 
and the tumult of civil revolutions* 

To men who move under any of thcfe 
impreffions9 the dread of diftant forfeit 
Cures are ineffectual reflraints,; fome, as 
£ias been obfervedy from the wretched<- 
nefs of their condition, are infenfible tp 
the care of pofterity ; and others flatter 
themfelves with the hope oif ferving their 
families by their crimesi» 

However, therefore, the State may 
fometimes draw profit from fuch griev- 
ous forfeitures, it derives no fecurity 
from them ; fince fo far from preventing, 
they rather tend perhaps to multiply the 
offence of High Treafon. 



If 
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If I may be allowed die txpteBoa^ 
thsy kem to perpetuate a kmd of deadfy 
feud againft the State. The defcendants 
of a traitor, finding themfelTea depriyed 
of the honours and eftatet to which they 
were born^ without any guilt of their 
own .to incur the forfeiture, naturally 
isontrad an antipathy againft the go* 
Yernment ; which, as they imagine, has 
treated them widi tnjuftice and op^ 
preflion. 

It is in vain to oppofe the arguments 
of policy, againft the fedings of Nar 
ture. We fhall never perfuade the in-r 
xjocent fon, that the good of Ibciety re- 
quires him to fufFer for the crime of a 
guilty father. 

However willingly we may acoede tQ 
this propofition, when we ourielves ar^e 
;iot affe^ed by the coiiceffion» yet when 

we 
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^^ft beoome the yiftims of tiiis pdidcat 
axiom, we inflandy revolt 9gaiaft tfas 

principle. 

If -vfc may judge from dhGb^ we may 
iafely conclude, that (uch rigorous pror 
"vifions do not anfwer tbe end xif tkar 
infiitution* NotwithftaiidiD^ the fevo- 
nty of our Laws in cafes of High Tre»^ 
fi>n, yet where hare been fiAore frequent 
^bdlions than an thia Iqngdom I 

Rebellion feems to be the growth of 
OUT ifle ; ami the rigoiir of the LaWf 
kifiead of extirpatifig, rather feems tt> 
gire it firmer root. The deicendants of 
the deceafed adopt the traiteroiis piitH 
ciples of their anceftors ; and by refleft-- 
ing on his miferable (late, (the remem« 
brance of which is continually revivedi 
by their own oppreffion^, which, as they 

conceive» 
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conceive, was unmerited) they are iiw 
ceflaatly excited to revenge. 

In truth, however, it does not feem 
only impolitic to involve children in the 
fate of an offending anceftor, by the con* 
iequences of fuch forfeitures, but it may 
be farther urged, that it is, in fome mea- 
fure, unjuft ; for if the right of fucceffion 
to patrimonial eftates, is a right of Na* 
ture, then no Law whatever can, or at 
leaft ought, to abridge that right. 

Having therefore faid thus much of 
the Laws refpeding Hi^h Treafon, I pro- 
ceed to the next offence adjudged capi-* 
taJ, which is Petty Treafqu, 



CHAP. 
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CHAP. II. 



SECT. I, 
Of Petty Treafon, 

PETTY Treafon is an offence de- 
fcribed by the Statute of 35 Edw, 
III. chap. 3. and is committed when a 
fenrant killeth his mailer, when a wife 
killeth her hufband, or when a fecular 
or religious flayeth his prelate* to whom 

1 

Jhe oweth faith and obedience. 
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ReJleEHom on Petty Treafon. 

TT is here obfervable, that notwith- 

ilanding the breach of obedience, due 

to the fujperior flainj conftitutes the ef-- 

fence 
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fence of this crime, yet if a child kill 
his father or mother, he is not within 
the Statute ; unlefs the child ferved the 
father or mother for wages, G?r. in which 
cafe, he ftxall be indided by the name of 
a fervant* 

This is abfolutely reverfing the degrees 
of criminality ; for certainly Ac <d)cdi- 
ence due from a fiervant to a mailer, faHs 
infinitely (hort of that due from a cluld 
to a parent. If therefore the violatioa 
<^ obedience is the circumflaace which 
makes the offence treafonable, parricide 
is certainly the moft aggravated fpecies 
of Petty Treafon. 

Among the Romans^ it was provided 
by the Lex Pompeia^ that parricides 
fliould be fown in a fack with a dog, a 
cock, a viper, and an ape, and thrown 
into the fea, to perilh by the moft cruel 
of all tortures. 



By 
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By the Laws of Egypt ^ parricides were 
put to the moft cruel deaths ; firft their, 
limbs were mangled, and their fleih cut 
into fmall pieces with ihai;p reeds ; after-* 
wards they were laid on thorns and 
burnt alive. Parents^ on the contrary) 
who killed their children, were not ad- 
judged to die^ but were oUiged to em- 
brace their dead bodies £>r three days 
and three nights together ; a guard being 
fet over them to fee that they punctually 
obeyed the law. 

By the criminal laws of the Jews^ it 
was death for children to curfe or ftrike 
their piurents ; nay^ if they only conti* 
nued in a (iubbom difobedience to their^ 
commandSf parents had a right to infli^ 
any pucuihment on them except death ; 
and if the punifhment they infli£ted 
proved ineffeduaU they might then bring 
them and accufe them before the judges ; 

5 who, 



48 CONSIDERATIONS rti 

who, upon full proof, were obliged to 

condemn them to death without mercy 
er delay. 

By the lawg of Chinaj dilbbedience to 
parents was ranked in the next degree of 
ci-iminality to Rebellion and Treafon^ 
and was punifhed with the fame, if not 
greater, feverity* 

By the laws of Scotland^ it is death for 
a child to curfe his father and mother^ 
if the offender is pail fixteen ; if he is 
under fixteen, and above pupilarity, it is 
punifhed at difcretion* If he kills fa«^ 
fher or mother, good-fire or good-dame^ 
Be is to fuffer death, and his pofterity in 
linea reBa are incapable of fucceeding 
to the perfon killed, but the fucceflion 
devolves upon the next collateral or near- 
f ft of bloods 

But^ 
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Buti among uS) the crime of parricide 
h placed in the fame degree of ^^in- 
quency with that of common murder ; 
at the fame time that offences, far lefs 
heinous^ either morally or politically con* 
iidered9 are puniihed as Petty Treaibn. 

This ftraoge and unnatural inequality 
is by no means calculated to infpire that 
filial awe and reverence tow9jd« pu|r 
parents which the diving law enjoins, 
and which all human laws whatever 
ought to inculcate. 



s E c T. m. 

0/ the yudgment in Petty Treafon. 

np H E Judgment in Petty Treafon is 
the fame as in capital felonies, with 
this diftinfHon only, that a man is to be 
drawn on a hurdle (inftead df a cart) and 
"^^ Vol. XL E hanged; 



50 CONSIDERATIONS (>« 

hsmged; and a woman is to be drawn 
on a hurdle, and burnt, inftead of be- 
ing hanged^ as in cafes of felony. 

This Judgment for women, who killed 
their hufbands, is of very ancient date. 
It prevailed among the Gaulsy and like- 
wife among the Britons before the de- 
{cent of Julius Ce/arj and was in ufe at 
liis landing, as we may learn from his 
Commentaries, Dc morte maritt^ ft com^ 
pertum eft uxorem^ &c. igne Britatmi 
interficiunt. 

It was in ufe alfo in BraHonh time, 
as appears, lib. iii. fol. 105. Igne con^ 
cremantur^ qui faluti dominorum fuonim 
injidiaverint. 

Wc find, however, from the forego- 
ing Judgment, that whatever diftinc* 
tion our law has made, as to the nature 

of 



CRIMINAL LAW. 51 

of the crime, between this crime and 
felony, there is very little difference as 
to the punifhment. But no objection 
feems to lie againft the Judgment. 

SECT. IV. 
0/ Forfeiture in Petty Treafon. 

A. * . . • 

HTHE Forfeiture in Petty Treafon and 
Felony is the fame as in High 
Treafony as to lands and tenements upon 
attainder^ and as to goods.and chattels 
upon conviilian : Except- that upon at- 
tainder in Petit Treafon or Felony, lands 
and tenements entailed are forfeited only 
during the life of the tenant in tail : The 
inheritance goes to the iffue. 

It is likewife obfervable, that, upon 
attainder of Petty Treafon, the wife is 
not dowable, but upon attainder of fe- 
lony (he is dowable. 

E a SECT. 
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SECT. V. 

Obfervations en the foregoing Sec^ 

tion. 

\I^H AT has been faid above with re* 
fpea to forfeitures in High Trea* 
ion may be applied to forfeitures in Petit 
Treafon; they feem to be equally im- 
politic and (ewn. It muft be obferved 
neverthdefty that the difiercnce of the 
iandtiXxxrt wkh refpeA to entailed lands 
upon attaiiKkr, is wry material ; aind it 
feems difficult to conceive, why die fame 
diftindion (hould not hdd widi re^fi 
to lands in fee. 



CHAP. 
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CHAP. III. 

SECT. L 
Of Felonief. 

BEFORE we pioceedto treat of Fe- 
lonies, it may not be improper pre* 
vioufly to take notice of the impropriety 
of confounding crimes of a very dif- 
ferent fpecies under one general head of 
Felony, which is both contrary to the 
nature of things, and the true meaning 
of the word. 

Lord Coke inclines to think, that Felony 
is derived from the Latin^ fei\ and he 
defines it thus : Ex vi termiHt Jignificat 
quodlibet capitate crimen felleo animo per'- 
petratum ^ and it was anciently, he adds, 

E 3 ^f 
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of fuch extent, as to include hi^h treor^ 
fon. 

This, however, with the utmoft defe- 
rence to fuch refpedable authority, feems 
to be no very fatisfa£tory definition of 
Felony, which does not only fignify cjuod-- 
libet capitale crimen^ but comprizes ma- 
ny crimes which are not capital, nor yet 
can be faid to be perpetrated y^//^o (inimo\ 
fuch as chance-medley ^fedefcndendo^ petty 
larceny^ &c. which are deemed Felonies 
in law, but are neither capital, nor com-> 
miitt^ fellco anitno^ 

Nay, there are capital offences which 
cannot be faid to be done felleo animo ; 
grand larceny, for inftance, or the fteal- 
ing of goods above the value of twelve 
pence, cannot be faid to be done with a 
bitternefs of heart, which feems to imply 
a malicious difpofition in the offender to- 
wards 
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* 

wards the perfon of the injured ; whereas 
this oflFence may be, and is frequently 
committed where the perfon of the in- 
jured is utterly unknown to the delin- 
quent : and, indeed, in all cafes of grand 
larceny, the fraudulent intention cannot 
be prefumed to be accompanied with what 
is ufually underftood by the words felko 
animoy which exprefs a bitternefs of dif- 
pofition. 

The learned Spelman^s diftindion fcems 
rather more fatisfadory. He fuppofes 
it to come from the Saxon v7ord/eaIf 
which fignified a reward or eftate ; and 
the German word lon^ • which in Englijh 
mean« price. Felony being formerly 
puniflied with the price or lofs of eftate ; 
many, indeed moft Felonies, before the 
time of Hen. I. were puniflied by pecu- 
niary fines, and he was the firfl: who or- 
dered Felons to be hanged^ about ths 

year ;io8. 

E 4 But 
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But whatever may be the etymology 
of the wordy it feems highly improper 
to confound crimes of diftind fpecies 
tinder one genus. This tends to con* 
found our ideas of delinquencyt and 
eflablifh a technical divifion of offences, 
which is inconfiftent with propriety of 
language, as well as repugnant to na- 
tural reafouy with which all la^i^s Ihould 
coincide. 

We muft be content, howerert to take 
the matter as it fiands, and therefore let 
us return to the confideration of Felo- 
nies ; of which the firft divifion relate^ 
to public o^eti^s. 



SECT. 
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SECT. II, 

Of Pt^blic ^eionies^ 

A iS it IS not propofed to make a tech* 
nical analyfis of criminal ofFence89 
but onlj to take fuch a general view of 
the fubjed as may tedd to illuftrate the 
principles intended to be eftablifhed ; I 
{hall therefore pafs (lightly over Public 
Felonies, and content myfelf with a ba^ e 
enumeraition of them. 

They relate, i. To coin. 3. To Felor 
nies againft the king and his couufellors, 
e^*r. 3. To Felonies of foldiers and mar 
riners. 4. To Felony, by embezzling 
the king^s armour. 5. To Felonies rcr 
lating to popifli priefls. 6. To Felonle^ 
by rioters. And, 7. To Felonies by 
breach of prifon, efcape, and rtfcu^s, 
^nd to the revenue and tradf?. 

Qf 



58 CONSIDERATIONS on 

Of thefe it will be fufficient to obfenrct 
that moil of them are offences merely 
political^ and that none of them, for 
reafbns already afligned, ought either in 
juftice or policy to be confidered as of- 
fences which fhould be punifhed with 
death. 



SECT. IIL 
0/ Private Feltmies. 

T>RIVATE Felonies may be commit* 
^ ted, I. Againft the life. 2. The 
body. 3. The goods : Or, 4. The ha-- 
bitation of the fubjed^ 

Private Felonies againft the life of a 
fubjedl may be committed by deftroying 
him; I. By murder. 2. By man-flaugh^ 
ter. 3, By chance-medley. 4. By ne- 
ceffity, 

CHAP, 
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CHAP. IV. 

S E C T. I. 
Of Murder. 

l^Ti^URDER may be committed 
XVX upon one Vfelf) or upon ano« 
ther. 

Murder may be committed upon oneV 
felf, when one compos mentis kills himfelf 
with deliberation and direA purpofe ; in 
which cafe, the felf-murderer is termed 
felo defe. 

If one malicioufly attempting to kill 
another, and in purfuance of fuch at- 
tempt unwillingly kills himfelf, he is 
fclo defe ; as when one haftening to kill 

I another^ 
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another, falls upon his weapont which 
he held up in his own defence ; though 
fome incline to think that he is not felo 
de/tj unlefs he dies by his own weapon, 
and that otherwife it is per infortunium. 

But death muft enfue within a year 
and a day. 



SECT, II, 



RefleEiions on the foregoing SeSiion, 



npHE good of fociety required, no 
doubt, that this crime ihould be 
puniflied in as exemplary a manner, as 
the nature of it will admit ; and perhaps 
the ignominious method of burying fuch 
felons is as efficacious as any which can 
be devifcd. 

c The 
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The method, however, generally ufed, 
of driving a flake through their bodies, 
is a pradice, as it is faid, which hath 
no countenance from the coroner's war- 
rant. 

The Athman Uwt wMch ordained, 
that they who were fehi de fi ihould 
have the haad cut <^ which ^ the 
murder, and that it (hould be buried m 
a place fepm^ate from the body, does not 
feem to be & fuitaJUe and ef^ftual a« 

WXX OWQ. 

The forfeiture, however, in this fpe- 
cies of offeoce, is attended with a cruelty 
and iojuflice to individuals, without tend- 
ing to any public beaefit. 



SECT. 
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SECT. ni. 
Of Forfeiture in Felo de fe. 

A Felo dcfe forfeits all his goods and 
chattels, real and perfonal, which 
he h^th in his own right ; and all fuch 
chattels real, as he hath jointly with his 
wife, or in her right. He likewife for- 
feits bonds or things in a£kion belonging 
folely to himfelf, and all entire chattels in 
pofleflion. 

By the laws of Scotland likewife, the 
moveables (or perfonal eftate) of a felo 
defe are confifcated. 

As to lands of inheritance, he does not 
forfeit thern^ not being attainted in his 
lifetime. 

SECT. 
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SECT. IV. 

RefleSiiom on Forfeiture in Feb 

de fe. 

T^ O what end, in a crime of this na- 
ture, can fuch forfeitures avail? 
What advantage can the public derive 
from this feverity, which fails on the 
innocent ? Is it not enough for a wife 
and children to lofe a hufband and a fa- 
ther, by a death attended with fuch 
ihocking circumftances, without fufFer- 
ing for his guilt, and being reduced to 
beggary by the fentence of the law ? 

Is it to be fuppofed, that a man weary 
of his being, will be deterred from felf- 
murder by the confideration of fuch for- 
feiture ? Will it not rather induce him 

to 
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to devife means for concealing the real 
caufe of his death, and make that feem 
accident which is in fad defign ? 

If we confult the feelings of humaa 
nature, we fhall find reafon to conclude 
that no motive whatever can engage the 
wretched, who are tired of their lives, 
to exift for the fake of others. 

To thofe who are reduced to that de- 
plorable (late, wife and children how- 
ever dear, are painful objeds. Every 
thing around them aggravates their 
infelicity, and every bleffing lofes its 
relifh. 



CHAP. 
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CHAP. V. 

S E C T. L 
Of the Murdtr of another, 

THIS kind of Murder confifts in the 
unlawfully killing another^ with 
malice forethought As to the nice cir« 
cumflances and diftindions attending this 
crime, they are foreign to the propofed 
defign of this eflay. There are many 
niceties refpeding the prefumptions im« 
plying malice, and many other points, 
for which we refer the curious to Coke^ 
HaU^ Hawiins^ ^c. and proceed to the 
Judgment in cafe of Murder,: 



VouIL F SECT. 
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0/ JuignpmiM Murder. 

'DYourI;aw, the-fu4gmetat ^n eii^ of 

Murder, and of all capital felonies, 

i» tkat t3)e cHialdal dia^'W^iM^i^ tilit^ 
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Ancknt and M^kkht^ ^» v^ 
of Murder, ":"' 



Tl Y the EawsoF liteft fchilizea natidw, 
both ancient and modern, Murder 
has been juflly punifhed with death. 



2 '^ :.: .<-'v Br 
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By the Egyptian Laws, he who wil- 
fully killed any perfoh, whether Free* 
man or Slave> was condemned to die. 
The Laws of Egypt ^ however, went far- 
ther in providing for the fecurity of the 
fubjeS's life, than any other we read of i 
for he who faw another killed, or vio- 
lently affauked on the highway, and did 
not endeavour to refcue him, if .he could, 
was punifiied with death. If it appeared 
"that he was unable to give afliftance, he 
was neverthelefs obliged to difcover and 
profecute theoffendefs according to Law ; 
which, if he ncglefted, he was doomed 
to receive a <:€rt4in number of ftripes, 
and was kept without food for three 
•:xlays. , * "• . • - -t 



i. 



By the Laws of Athens^ Murderers 
^5^d thoi^btcakers ^ecc,*4ed;.t!efQre the 

Tii^ir.,<:Qjmfcl jw^s vCip^j^Ucm^ .€^«n I^ 
.^IHAke ^a prelupmary apology, to Ipeak 

F 2 any 
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any thing foreign to the caufe, or to urge 
SLuy motives to excite compaflion* 

Neverthelefs, fo great was the lenity 
of their laws, even with refpeft to this 
moil heinous crime, that the prifoner was 
permitted to make his defence in two 
orations, delivered by himfelf, or, in later 
times, by his counfel j and if, after the 
firft oration, he was diffident of the event 
of the caufe, he was allowed to fecure 
himfelf by flight, and go into voluntary 
baniihment j and if he availed himfelf of 
this privilege, his eftate was confifcated 
and expofed to fale by the TIo^Xiitccs. 

By the Roman Law» likewife Murder 
was puniihed with death. 



It is obfervablc, however, that in the 
infancy of the Roman commonwealth, 
we do not find that Murder was, by Law, 

' capitally 
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capitally puniflied. Indeed, m the in- 
fancy of moft States, efpecially in thofe 
formed fori or attempting conquefts, 
Murder is feldom diftinguifhed as a ca- 
pital crime. 

A favage behaviour, and unrelenting 
ferocity, is the chief virtue of fuch mi- 
litary adventurers* Every man is taught 
to depend on his own prowefst for the 
fecurity of his perfon and property. Up • 
on any violation of his rights, he is left 
to profecute private revenge, to the ut- 
moft extent of his power* 

The Law, therefore, at fuch uncivi* 
lized periods, takes no cognizance of of- 
fences done to individuals. To wreft 
private revenge, the darling privilege of 
unpoli(hed minds, from the hands of the 
injured party, would then have been 
deemed a fpecies of injuftice. Among 

F 3 mea 
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m6n Tfrho Kv6 hf blood arid rapine^ tlrcre 
is in fuch cafes ho room fo'i^ the Interpol 
iitioa of the magiftrite. 



It was not till the inanner9 of 
kind were foftened by the arts of peace, 
Jtnd that the obUgatioriff to itidtiftry kifght 
them a nioreclofe and imiiliate cotittec^ 
tion with each other, that they beeatM 
fenfible of ftnrrendering Ihe right of pr^ 
Vit* revenge. 

This is the reafon why Murder wa^ 

not capital among the barbarous nations 

that overran the weftern empire. Held 

tt^ether by rio other tiih fhan thai:' of 

partnerlhip id f apine, they wtfc ftrangei?^ 

to the itiore rfc$nfed fociil toiiheftiOhs; 

fevery m^n meafurdd the feqhity of hii 

itlaiiii^ by the po^er he hftd to purlbA it; 

and, *heii injured, every ftiaii ifras hii 

own avenger, . His refeotinenfc aleni 
6 : ' dilated 



diftated the propottiofx of pmu^ment ; 
and if, on the flighteftt or without aaj" 
provocation, hd committed Murder^ i} 

' * * 

pecuniary compofition atoned for the of- 
fence. 



SECT. IV. 

» . . . . 

, The f am SulfjeSl cmmeK^. 

BY the Jewi/b L^Wi M«ir4er wa§ npj 
% ****** 

only punifhable by death, but aven- 
gers were apppipted Xo ^unifli^the l^ur- 
dcrer wherever Jthey ;^ujji4 hiw j ^Q^ 
they fuffered the crji^inal.to be tprq 

f)S>]Bix the ix]io{l venerable ian^luaries tq 

• . • • 

undergo puoUhmept^ e3iprff9ly forVuir 
^uQg both the /avengers acu) the judgp§ .(9 
lipase any QgiQpor).t:^n, or ^cci^t of an jc 
recompence for the orioie* 
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The Jetvs had likewife another inili'* 
tution, extremely proper at that timet 
to infpire the people with an extraordi* 
nary horror againft wilful Murder ; which 
was the expiation of an uncertain Mur- 
der; by which the Elders of the next 
city to the perfons flain, were to oflFer an 
heifer by way of atonement> to cleanfe 
the land from blood. 

By the Per/tan Law, Murderers, more 
|)articularly poifoners, were preffed to 
death between two ftoncs. 

By the Laws of China^ Murder i& 
punifhed with death, according to the 
nature of it. If a man kills his adver- 
fary in a duel, he is ftrangled, which is 
reckoned the leffer punifliment ; if by 
aiTallination, or with any aggravating 
drcumftances, he is beheaded, which is 
deemed more difhonourable. 

2 The 
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'f he Laws of Scatland^ with refpeA 
to Murder, are fomewhat analogous 
to our own, thi« crime being punifhed^ 
by death, and confifcation of moveables^ 

But there is a fpecies of Murder uii- 
known to our Laws, which by thofe of 
Scotland is puniihed as a treqfonable of-? 
fence, which is Murder upon truft ; that 
is, where the party murdered put him- 
felf under the truft or confidence of the 
flayer ; in which cafe the crime is pu- 
niihed as TreafoA. 

Poifoning, likewife, by the Scotch 
Law, is declared to be punilhable as the, 

crime of Treafon. 

« 

The crime of poifoning was formerly 
fo odious io this kingdom, that by zSi 
of parliament of Hen. VIIL it was made 
High Treafon, and punifhed by a more 
grievous and lingering death than the 

Commoa 
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„ i^vryotiuofidi.vi^i, Th^ the 

ifotcc. Upoft whicfat Stttute Mar^^r^ 
Dmf^r A yoiuig woman,, tras ^btaintfd 
of High Treafon, for.poifoning her mif- 
tf efs ; and foihe others^ were boiled to 
death in Smithfe/d on the 1 7th of Marcb, 
m the fame year. But this aft was too 
feverd to live long, and therefore was re-r 
pealed by i Edw. VI. chap, 12, and ift 

Mar» chap. i. . . 

.-■••. . . T. ■ ' . . • '• 

It is worthy of obferration, that, by 
the anciept Law of Scotland^ the king 
could not pardon for Murder, unlefs the 
offender agreed to affith the party, which 
affithment being in th6 nature of a eomi 
fofitioir, was e>odifie4 by thtf ?a^n«il ; 
and wh^pjthe .Murderer was. taken re^ 
iten^ th«t ift, apprefeettd^ in the l^r ^ 
(h£rif^.vf9ii to iry.aed fiiteowtj hm wi«fe?* 
$brecfiMi8«; -. 
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J 



iCRIMINAL LAW. ff 

: With rtgarir f6 ow LaWs^ the criioMt 
of Murder, in the old.feudal t\m6if ^aa^ 
atoned for, as has been obfervedf by 
d6tiijptyfiticin. 

I 

Th6 Sax&Hi- p\iflilhed Mof^ onff 
icv^th a fih^, according to tht old rule; 
luifiif hdinicidium eettt armntorum ^ 
peidrntti nitmero : and what was ftill trdri<^ 
ftty conntenaftced tluit, whidi> in ihit^ 
^^ was called dtiidfy feud ; and To tin* 
der* colour of punifliing Muirdef byte** 
▼enge, they added blood to blood. 

/ • . , . ' 

Btit as times grew more clviUzcd, aiid 
i!^ lldligion gaihecl giroiiiid, the n«urcf 

of this criifie was better underftood, 

* •» 

which brought on the Law of Appeals, 
and thus private reVenge came under the 
power of the Law, wl^icli punifhed death 

• • 

l<rith death. The ^ood king- wf^A^« 

zeal 
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zeal agalnfl Murder firft caufed it to be 
eapttally puniflied. 

Our rude forefathers, however, as well 
as we^ diftinguifhed the different degrees 
. of bloodlhed, and made a difference in 
the puniihment^ One kind they con*- 
fidered as fpringing from fudden paffion ; 
another from forethought and purpofe^ 
which they called jfbere Murder, or 
Murder by foreplot or treachery; and 
this was made nuHo pretio emendabilc* 

Yet towards the time of the Danes^ 
devotion grew fo high, that a fatndhiary 
could make any blood(hed expiable, if 
not acceptable, under the golden colour 
of recompence made to the king> to the 
lord of the party flain, and to the friends 
of the party, for the lofs of a fubjed, 
a tenant) and a friend ; according to the 
cuftom of their forefathers, as dcfcribed 

by 
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by Tacitus^ recipitque fatisfailicmem unU 
verfa domus. 

Their Laws, in this refpeA, under* 
^ent many changes, too tediouis to re«> 
Gite, mod of which may be found in the 
Laws of Alfredy Edmund^ Canute^ and 
Edward^ iht Saxon Kings* 

In former days, Murder only (igni« 
fied the private killing of a man, nont 
feeing or knowing of it except the Mur- 
derer and his accomplices, as appears 
by the Laws of Hen. L And it was no]C 
Murder, fome fay, except the party flaia 
was an Englijhman and no foreigner; 
though by the Statute 14 Ednv. lU. 
chap. 4* the killing of any Engli/fjman 
or foreigner, living under the king's pro- 
te£kion, through malice prepenfe, and 
whether committed openly or fecretly, is 
Murder : And without doubt the makers 

of 
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df the Statute of a^ i5&«. VcHL whicli 
excludes all wilful Murder from the >be* 
nefit of Clergy, intended to include open 
sts MreU S6 private rhoBUGide witj)ki|i the 
word Jiff r^tfTt ^ 



<«- .« 



S EGT. V. 

* * • 

RefleSiions on the yudgment in cafe 
I of Murder » 

T N cafe of Murder it is indeed both 

juft and reafonable to doom the cri^ 

•J 

xninal to death ; becaufe, by his crimey 
lie has put it out of his power to make 
aiiy kind of compenfation to the party 
*flain. 



» » 



Ulie bare execution of tlie ^fimina!, 

itowever, does not fuflScienily fatisfy the 

claims of juftice. Jilftice requires pipt 

'ohlylhat puniihment be infli^ed on the 

^^ offender, 



offender, inst dure till tpoflBble fe p aAiio a 
be ma4k to the fm^iving fdeads smd n^ 
iBtsoiss, ^ko ire inju»d hf tlhc Jdoath df 
tbe:pBrty€ain, : 
• * * 

Thks dierefoK is cue ««f tthofe ^xvtmM 
hi "fi^ic^ Co^<»i^i^e 18 juftlfiable; 'kviajs 
and does often happen, that a hdpleft 
family derived its whole fupport from 
the party ilain ; and It is feafonable, 
'iwrtiere the Murderer is a nian df proper- 
Ty, that they fliould be ihtitjed to repopi- 
jpendc out of it. 



. I 



In the moft rude times, the injury 
done to the friends and relations of the 
party flain, has always been confidered 
in the punilhment of the o6Fender. 
Bromley f in his argument of PledalPt 
cafe, to fliew what effed the confidera- 
tion of blood and kindred had in pur 
LaW| affirmsi that when, in an appeal of 
► — - Murdeji 
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Murder> the appellant was found guilty^ 
the old cuftoqi was, that all the blood of 
the party murdered, ufed to draw the 
Murderer by a long rope to his execu«» 
tion; which ufage he fuppofes to be 
founded on theaffedlion which they were 
all prefumed to bear towads the party 
ilain. 

But our Law regards Murder as a 
crime committed to the prejudice of the 
State, and takes no notice of the intereft 
of the friends and relations of the party 
fiain, as will appear from the confide* 
ration of the next head« 



SECT. 



V 
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SECT. VL 
0/ Forfeiture ht cqfk of Murder. 

\jLriTH refpcd to Forfeiture in ca(c 
of IV&rder, it is in that» and in 
all capital felonies, as in Higli Treafon. 
Land^ and tenements are forfeited upon 
attainder, and' goods and cUattels upon 
convidion ; with this difference, that ia 
felony^ entailed lands are forfeited only 
during the life of tenant in tail ;^ and that 
in felony the wife is dowablCf which ia 
High and Petit Treafoa ihe isr not. 



VoL.n. O SECT^ 
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SECT. VII. 

ReJleBions on forfeiture in cafe of 

Murder. 

\I7 E find that the Law refpcding For- 
feiture pays no regard whatever 
to the friends and relations of the party 
fiain, though perhaps they may be beg« 
gared by his death. 

Our Law, in thisi as in many other 
cafes, has fiarted from one extreme to 
the other. In the rude times of igno« 
ranee, as has been fhewn, the recom-^ 
pence to the kindred of the party flain, 
was the fole conllderation ; their notions 
of policy were not fuflSciently enlarged 
to comprehend the injury done to the 
State# 

In 
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In our times the ideas of . jpublic in- , 
tereft are fo refined, that by leaking pro- 
Tifions folely for the benefit of the State, 
we are guilty of injuftice to injured in- 
dividuals. 

Reafon and equity however pronounce, 
that the kindred of the deceafed, who are 
fufi^erers by his death, ihould be iharers 
in the Forfeiture incurred by the delin-* 
quent. Neverthelefs, neither reafon or 
juftice requires, that we utterly ruin one 
innocent family to redrefs another^ 

The Forfeiture therefore in this, and 
in all other cafes, might be only of a 
moiety of the delinquent's property ; one 
fourth of which moiety fhould be appro- 
priated to the Fifk, and the remainder to 
the friends and relations of the party flain. 



G a CHAP. 
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CHAR VL 

SECT. L 

Ctf Man-fiuughter. 

suTL ^rAN;4iLA,TJG»TBs; bdefinedto 
JtV^ be the kilHog of another vinsHa^ 
out malice, m. a prefent teat, on a fud-« 
den quarrel, upon a juft proyocation ; 
or in the commiflion of a voluntary and 
unlawful ad, without any deliberate in-» 
dention of doing mifcl^e£ 

If two people meet together, and ia 
ftriving for the wall, one of them kills- 
the other, this is Man-daughter ; and ia 
it is, if, upon a fudden occafion, they 

had gone into the fields and fought, and 

one 
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CKuc lud kaUed the othcac ; for all this h 
one coQitmaed 9J3t of paiik)a> oa the firft 
fudden occafion* 



Notilttng, however, can be inferred 
fnm ihence in vindication <of the ahomi*- 
nahle pra&ice of dudling, which has 
iatelj prevailed ki this country to fuch a 
degree as calls for the immediate inter'^ 
position of the LegUIature. Lord Cah 
defines MaUce prepenfei as follows: 
** That is votuntarjp and of fet purpofe, 
^* though done upon a fudden occafion : 
•* For if it be voluntarj^^ the Law im- 
** pKeth Malice.^* 3 Inift, c. 13. And 
the old writers on our Law hold, that 
fdlRng is only pardonable in cafes of ex^ 
tretne neceffity. The duetlitl and his fe- 
cond are certainly within thefe rules. 

The fighting with weapons plainly 
£bewa the intention of killings or at leajl 

G 3 doing 
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doing fome bodily harm. And this in- 
tention makes the guilt of Murder. \ 

The increafe of duelling may be partly 
attributed to the improper indulgence 
which has crept into our courts of juftice 
for a long time paft, where too much 
countenance has been given to this un- 
happy cuftom, by fuffering the crimi- 
nal to efcape as guilty only of Matir 

Jlaughter. But Qotwithflanding this mi& 
taken lenityt we may venture to affirm^ 

that in moft, if not in all cafes of du^- 
elling, not only the principal, who ao* 
tually kills the other^ but alfo the fe«- 
conds, are guilty of Murder ^ whether* 
they fought or not ; and the feconds of 
the perfon killed^ it is faid, are equally 
guilty by reafon of the encouragemcAt 
which they gave their principals by join-» 
ing with them. 

3 By 



\ 
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By the Scotch Law, both the challenger 
and challenged were punifhed with death 
and confifcation of moveables ; and the 
challenger made liable to fuch arbitrary 
punifhment as the king thinks fit. 

In the Laws of Ckmutusj as well as 
among the Saxons beforementioned, it 
appears that the fame diftindion was 
made between Murder and Man-flaughter 
as prevails now ; for wg find, that if a 
maa was killed wilfujly and premedi- 
lately, then the offender was to be de- 
livered to the kindred of the flain ; but 
if, upon his trial, the fafC was proved 
not to be wilful, then he was refigned 
to the bifhopi 6v« 



G 4 SECT. 
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SECT. n. 



Of the yuifgment in Manjlaughier* 

1* N c(/ee of Mmflaugliiter, die mmioal 
' if ip Jbe bumt iatthe iusid. 



SECT. ni. 

HefleBkns^ on Judgmmt in Man^ 

Jhugkter. 

T T u c^^Tabl£> that originally the 
l^^urning in the hand fr>8 ool: intended 
as part of the Judgment by -way of pu- 
nishment, but only that the criminal 
might be known on the fecond offence. 

At common law a criminal might have 
had his clergy ad infinitum i but when 

the 



llfxe 'ftfitute was inade^ vludt todc anvvf 
the ben^t <€llie deify upoft the ieoond 
arraignmefitt tbe bumi&g in tljie hand 
became neceflkry to diftinguilh the cri^* 
minal. 



<^ For/aUtrt in Mmiflaugiaer. 

^yi^ IT H regard to the Forfeiture, more 
may be faid in vindication of it, in 
cafe of Manflaughter, than in ipoft other 
offences ; begapfe, in ci^fe of Mapflaugh- 
ter, the offending party is in being, con- 
fequently he fuffers for his own offence. 



Yet, even in this inftance, the law 
perhaps might admit of improvement: 
an improvement too, which vrt may bor- 
row from the barbarous nations. The 

eld 
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old pradice of making atonement by way 
of fine and compofition^ feems to be par- 
ticularly applicable to this fpecies of of- 
fence. 



The killing of another, though with* 
OQt malice^ is an injury done to the kin- 
dred of the deceafed» as wdl as a pre* 
judice to the ftate. Though there may 
not, philofbphically fpeaking> be any 
iytamorallty in the zCtf as not being done 
with a deliberate intention of doing mif- 
chief, yet the good of fociety requires 
that fuch excefTes of paffion fhould be 
reftrained, and that men fhould be pu- 
^iflied for ajjuming a right of private 
revenge* 

No puniflimcnt feems to be more pro* 
perly adapted to oflFences of this kind, 
than the lofs of property. But reafon 

and juftice fcem to require, that three- 

fomths 
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fourths of the forfeiture in this cafe 
Ihould be applied to the ufe of the kin-» 
dred of the perfon flain, by way of com* 
pofition, and the remainder to the public 
treafury ; and fuch forfeitures in former 
times always were divided. 

Having faid thus much of Murder 
^d Manilaughter, which are properly 
called voluntary bomiddes ; the involim^ 
tary homicides'^ fuch as thofe by chance^ 
medley and neceffity, com^ next uad«r 
ConTideration* 



•^1' 



CHAP. 
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G H A P. vir. 

«fi.CT. I. 
Of Cbancemedley, 

• « 

3,^^Hawcemei>let, is vrfien a man 
V^ is doing a lawfulad without in- 
tent of hurt to another, and the de^th 
<i fome perfon doth by chance ec^c* 

SECT. n. 
Of the Judgment in CbancetnedUy, 

Xj^OR this offence, the offender has his 
pardon of courfe. 



SECT. 



CfitMI^IAt thVr. ff 



SECT. in. 

0/ Forfsitutnt in Cbaneemedkji^ 

npHR figput and tnjuftke of the fat^ 
fettuM k& thifr caie i» rery oblbrrw 
abki as tfte offence is u^attciulei widi 
ibtf kaft degree o£ blame in the oflfbnd^ 
mg peiFty^ Wberor in<teed, there are 
any circumftances of careleiTnefe, it ia 
proper that the offender (hould be pu«« 
niflifdu 

Voc infbaee,. tf a wotkttian fttng^ rflb'* 
bifli froB^ (^ a houfe, Md givite v»m^ 
iiig fo aU pe^fons to fliiid out of the 
tray ;i yet if he kills a peribn underneattiy 
he ought to fu£^r, becatife tfieKe was a 
degree of negiigence m ttot making hnn^ 
felf certain that there* was no one within 
the reach of danger^ and' it is but jvtft 

» that 
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that every man ihould be punifhed for 
the confequences of his negligence* 

In this cafe therefore, it is reafonable 
that he fhould incur a forfeiture : three- 
fourths of which^ however, as in the 
fermer inftances, fhould be appropriated 
to the kindred of the deceafed, and the 
remainder to the (late ; for the kindred 
of the flain are more injured by the lois 
of their relation, than the flate is by the 
lofsof afubjeftt 

But where chancemedley is attended 
with no negligence in the party doing 
the mifchief ; as where a man nding a 
horfe on the ftreet, and a flander-by 
whips the horfe, by which means he 
runs over a child, or other perfon, and 
kills it ; in this cafe, as there is no care« 
leflhefs in the rider, fuch chancemedley 
fhould not be punifhed with forfeiture 
of goods and chattels. > 

Some 



i 
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Some flight atonement, in the nature, 
of a deodand, would be fufficient to (hew, 
that the ftate interefls itfelf in the pre- 
ienration of its fubjeds. 



CHAP. VIII. 

S E C T. L 

Of Homicide by NeceJJity, 

4.'T*HIS Ncceflity makes Homicide 
-*• ezcufablecrjuftifiable. 

• I. Excnfable homicide is committedy^ 
defendeudOf where one has no other pof- 
fible means of prefcrving one's own life 
than by killing the perfon who reduced 
him to fuch Necefllty. 

• 

It is obfervable, that a man could not, 
by our ancient Laws, draw a weapon 

€VeH 
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^m^m bh tnon^i^WB ia a dkwdi or 
<dHiwlv-yard, otf ia tiew of die Mi%V 
courts 00 juftkei or in ztsfdt tftefiii^rai 
palaces. 

But fuch a conflrudion of law, which 
oppofes the primitive kw of Mture, by 
•which men are direfted towards felf- 
prefervatioii) is highly utinatural ^d 
abfurd. 

No place can be fo facred as to deprive 
tt d[^ci 0^ 1119^ right of {<eSrMttAtr and 
oblige hin t^ yield himMf a tame fa- 
orifice. Such paffive condud): would, in 
i^Qtj make hhn^ crinx^ia^ iii t^ iig&eft 
degree r for, IhgtiMr he negfcft to defend 
bimfelf, he Would beeeme zjth deft. 

The law of nature, which dilates US^ 
prefervation, is fo powerful, that it fu- 
perfedes^ all- othtfr lawd, and an attempt 
xx> reftrain it, is abfutd and inefficacious. 

2. Jufti* 
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2. JufUfiable Homicide is either public^ 
and done in tlje eicecution of public juf* 
tice ; or private^ in defence of one's per- 
fon, houfe or goods t as when a woman 
kills one who attempts to ravifh her, or 
when one kills another attempting to 
xnurder him or rob him, abroad or in hia 
own houfe. 

But if the aflault in the houfe were 
in the day-time, not to rob, but to beat 
another, it would be a killing fe defend 
4cnd0f 

Upon the Ipecial matter found in cafe 
of juftifiable Homicide, the party is to 
be difmifled without any ' forfeiture oi^ 
pardon purchafed* 



VQcm tt sEct4 
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S E C T. ir. 

Of Judgment and Forfeiture in 

Se Defendeodo. 

'T^ H E Judgment and Forfeiture in Si 
Defendendo is the fame as in chance- 
medley, and liaWe to the {amc excep- 
tions;. 

% 

n * 

Indeed, it feems uncommonly abfurd 
and unjuft, to make a man forfeit his 
goods and chattels for acting in con- 
formity to the firft law of nature, which 
dictates . fclf-ddfence. The expiation of 
uncertain murder among the Je^ws^ was 
grounded on reafon, but there is no 
reafon whatever for fuch rigour in cafes^ 
of felf-defence. 
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CHAP. IX. 

Of Private Felmies ogainfi the 
Body of the SuhjeB, 

PRIVATE Felonies againft the 
Body of the SubjeA may be cpm^ 
mittedy i. By fodomy. 3. By rapel 
3. By forcible marriage or defilement 
-of women, 4. By polygamy. $. By 
maihem« 



All thefe offences (polygamy ea;cepted) 
are capital ; but perhaps in fome of them 
milder punifhments might more effec- 
tually prevent the perpetration of fucit 
ihocking crimes. 



Hz SECT, 
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SECT. T. 



Cf Sodomy. 



I. T)^ITH refpca to the firft, which 
i< of fueh 'a di:%natc(eifiil and 
abomiaable nature, that k is difficult 
even to credit ita exiiknce ; the f&v^ritj 
<jfi the ,punLQii]iei»t does abt feetn caQcu^ 
4«ted to dimimfli the freqnencyof the cif«- 
lence, though by the laws of moft i»" 
tions, ancient and modern^ it has beea 
ttaqphaUy pumfiidi« 



^Oftht laws qf other nations mSodoff^^ 

V 

Among the Grecians, the punifhment 

of this unnatural Tice was fometimes 

■ difcretion* 
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^fcredonary^ and at other times puni&ed 



Among the Romans^ by the Srat^msf 
Lex^ the penalty was only pecuniary^ 
but it was afterwards miade death* 

By the Jewijb law it wfts piunifhed 
vnih death. 

By the law of France the offender fuf*^ 
fers death by burning* 

By the law of Scotland it is puniihable 
by deatlu 

It does not appear^ that by the comf« 
mon law of England this deteflable fin 
was capitally puniihed. We read that 
in the time of Ednv. III. a complaint 
was made in parliament, that the Lom^ 
bards had brought this fhameful (in into 
the reainu 

H 3 Our 
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Our ancient author8» fays Lord Caktf 
conclude that it merits death, ultimum 
fupplicium^ though they differ in the 
manner of infliding it. 

Briton fays, that fodomites (hall be 
burned, as they were by the judgment 
of Almighty Gdd^ 

The Mirrour ranks this crime among 
thofe , of Treafbn againft the King of 
Heaven, and fays, that the punifliment 
of this mortal fin is by burying the of- 
fenders alive deep in the earth, fo that 
the remembrance of them be forgotten^ 
for the great abomination of the fa£l: ; 
it being fuch a fin which calleth for 
vengeance from God, and which is more 
horrible than the ravifliing of the mo- 
ther, (i^c. 

In alncient times, the man was hanged 
fer this oflFence, and the woman was 

drowned* 
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drowned, of which we find examples in 
the reign of Rich. I. And this explains 
the ancient franchifes de furca et foffa^ 
of the gallows and the pit, for the hang- 
ing upon the one, and drowning in the 
other, 

l^xxxfojfa IS taken away, ^xAfurta re- 
mains ; and, at this time, the Judgment 
in all cafes of felony is, that the perfon 
attainted fhall be hanged by the neck, 
until he or fhe be dead. 

This crime is exprefsly forbidden in 
holy writ ; cum mafculo non commifcearis 
coitu faminco^ quia abominatio ejl. Cum 
omni pecore turn coibis^ nee maculaberts 
cum CO. Mulier non fuccumbet jumento^ 
nee mifcebitur ei^ quiafcelus efi^ &c. 

The a<a 25 Ben. Vlir. hath adjudged 
it felony, and hath taken away the be- 
nefit of clergy from the delinquent. 

H 4 Women 
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Women are within this ftatute, and i£ 
they commit this crime with a bead) in-« 
cur the fame punifhment ; and the word 
perjon was ufed in the adt to extend it to 
them. This extenfion was thought more 
effentially necefTary^ as fome time before 
the making of this adl a great lady had 
been guilty of this abominable beftiality 
with a baboon, and had conceived by it« 



SECT. II. 
Of Rape. 

fl. \X/^ITH regard to Rape, the offence 
being capital, our tendernefs for 
life makes the law require fuch ftrong 
evidence of the crime, that the proof is 
extremely nice and difficult, and the 
law therefore, in fome meafure, ufelefs : 

whereas, was it more mild, it would be 

more 
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more effieacious^ and the violatioa of 
chaility would be eafier prevented* 

By the law of Egypt% Rapes were pu- 
niihed by cutting off the offending parts. 

By the Athenian law8> he who ravifhed * 
a virgin was obliged to marry her. By 
one of Soion^s laws^ he who committed 
a Rape was fined one hundred drachms } 
and, by a fubfequent law, tiiis penalty 
was doubledt 

It was a Ibhg time before this crime 
was punifhed capitally by the Roman law; 
but, at length, by the Lex Julian the pe- 
nalty of committing a Rape with force 
was made death. 

In like manner, by the Jewi/h law, 
forcible Rape was punifhed with death ; 
but if a man deflowered a virgin with- 

2 out 
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dut force; he wis to pay her father fiftjr 
ihekels of filvcr, and to marry her, with- 
out having it in his power to put her 
away during his life. 

By the law of Scotland^ Rape is pu- 
Aifliable with death, and confifcation 
of moveables : anciently, in this king-* 
donj. Rape was felony, and puniflied 
with death, cfpecially if the party ra- 
viihed were a virgin ; unlefs fuch virgin 
would accept of the offender for her 
hufband, in which cafe fhe might fave 
his • life by marrying* him ; for, if &e 
demanded him for her hufband before 
judgment paffed, he efcaped punifh** 
ment. 

But by the Stat. Wejtm. 2. her eledion 
is taken away. Afterwards the crime of 
Rape was con(idered as a great mifde-> 
jneanor only, and not as a felony ; but it 

was 
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\ras neverthelefs dreadfully punifiied, by 
the lofs of eyes and privy tnemberS) as 
we read in a law of William the Norman^ ' 
Si guts aliquam vi opprejftffcty genitalibus 
privabitur armis. 

By the Stat, of Weftm. 3 Edw. I. c. 13. 
it was reduced to a trefpafs, fubjc^ng 
the oflFender to two years imprifonmenty 
and a fine at the king's will ; but the 
Stat. Weftm. 2. c. 34. made it felony 
again ; and by the i8th Eliz. it is ex* 
<^uded from the benefit of the clergy. 

. Though this ofi^ence is of the moft hei- 
nous nature, and, if tolerated, would be 
fubverfive of all order and morality, yet 
it feems highly impolitic to punifli it 
with death. Atrocious as it is, yet it 
has its root in a propenfity natural to 
man ; and the irregular and inordinate 
|;ratification of unruly appetite, to the 

injury 
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iojury of individualsi and the prejudice- 
o£ fociety, may be properly puoifliedi. 
niirithout deflroying the offender. 

Where the condition of the woman is 
much below that of her ravifher, might 
not the criminal be obliged to marry the 
injured party, and make an adequate^ 
fettlement upon her ? It feems reafon*^ 
able, indeed, that this punifhment fhould. 
not be confined only to forcible violations 
of chaftity ; but fhould be exacted alfo* 
in many, if not moft, cafes of fedudion- 
without force, if the feducer fhould after- 
wards abandon the woman he had fe- 
duced. Glanviih fays, that before judg- 
ment paft, a woman accufing, and a man 
accufed of a Rape, might be reconciled to 
each other, by means of a marriage, with 
the leave of the king, aTtd the confent of 
parents. 

But' 
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But where the oflFender k of low or 
ienrile condition, or the injured party 
fcall rrfufe to toarry, or her parents or 
next friends flball not confent to her mar-i* 
rying the offender, in fuch cafe, the cri> 
minal ought to be fcverely puniflied. by 
iine» prhy confinement to real hard labour. 



SECT. IIL 

Of forciik Marriage^ or Defile- 
ment of Women, 

S* Q ^ forcible Marriage, 6^. it is ob- 
fervable, that by confining the 
offence to women of eftate only, moral 
fffinciplea are made to yield to political 
confiderattons ; and the fecurity of pro- 
^?ctty is deemed more cffential than the 
prcfervation of female chaftity. 

By 
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By the Stat. 3 Hen. VII. c. 2. it is en- 
aded, that if any perfon (hall take away 
any woman> having lands or goodS) or 
that is heir apparent to her anceftor, by 
force and againft her will^ and marry or 
defile her, the takers, procurers, abet- 
tors, and receivers of the woman taken 
away againft her will, and knowing 
the fame, fhall be deemed principal 
felons ; but as to procurers and accef- 
foxies, they are, before the offence com- 
mitted, to be excluded the benefit of 
clergy by 39 Eliz. c. 9* 

This aa we find makes the property 
of the woman the mes^fure of the crime. 
But in reafon and nature, the forcible 
Marriage or Defilement of a womaa 
without any eftate, is, undoubtedly, a& 
criminal as the forcible Marriage or De- 
filement of a woman who is heir api- 

parent 
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parent to the inheritance of a whole 
county. 

It Is true, that the offence is mod liidj 
to be committed to fuch, as their for- 
tunes alone are fufficient temptations to 
this violence. But if the law had been 
made general, their fecurity would hare 
been included, and the principles of mo- 
rality would not hare been violated by 
the di(]indion. 

A« to thofe who argue, that the im- 
morality of an a<a is not fo much to be 
confidered as its bad tendency, their ob- 
jeftions have, it is fubmitted, been al- 
ready anfwered. 

It is, however, highly impolitic, and 
unrcafonably fevere, to punilh thefe of- 
fences with death. In cafe of Defile- 
ment, the fame punifhment might be 

3 in^ided 
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inflided ad is above propofed with re-^ 
fped to Rape. But in cafe of forcible 
Marriage^ if) befides dooimng the of- 
fender to 'the penalty of the fine, and 
eonfinement to hard labour, it might be 
proirided that the eftate of the woman fo 
forced Ihould be vefted in a court of 
equity in truft for her feparate ufe^ and 
her hufband never to intermeddle there- 
with ; fuch a provifion would, probably^ 
in mod inftances, prevent this crimei 
as it would take away the temptation 
which moves the offenders to the com* 
miffion of it. 



SECT* 
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Of Fdygamy^ 

4. TX^ITH refped to Polygamy, it is 
an ofiFetice created by the Sta- 
tute of James t. and is thereby declared: 
felony, but not excluded frotn the bene- 
tit of the clergy. This, though at firft 
it appears only a (iolitical offence, is, la 
truth, a breach of religious and moral 
'Virtue in the higheft degree. • 

In the early times of Greece^ indeed. 
Polygamy was tolerated; and Cccrops was 
'the firft who made a law, that no man 
' ihould have more than one wife. 

We do not fin^, however, that this 

inftitution was rigidly obferved through* 

' Vol. II. I wt 
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out Greece. Even iti Sparta^ where, for 
fprne time, it prevailed moft ftridlly, we 
read that Al^^undridas Mid two wives ; 
and, in many parts of Greece^ upon fome 
emergent occafions, as "slAita their men 
had been deftroyed by war or other ca- 
lamities. Polygamy was tolerated: Of 
which we luive an inftance at AtheHs in 
the time of ^uripiJesy who^ it is iaid, 
conceived a mortal hatred ag^inll the 
whole fex., on account of his having been 
baraifed by two wives at Once. 

Socrates likewife is faid by Same to 
have been married to Xdntippe and Myrt9 
M the fame time: Though^ itmuft be 
confefled^ this fstd is controverted Iqt 
others ^ and^ in the opinion of Plutarch 
in particul&r^ thought to be fklfe. It is 
Hkewife reported, that Socrates lent his 
^vn£c Xantijf^e to Aioibkdei., 



U 
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It is obftrvabit) lio«wv#p, th^t oq« of 
Sohf^i laws feems to liave countenanced 
Polygamy, er, more praparly, to have 
inftituted a kind of Ucenfed adultery. 
For if an heirefs could not conceive 
children by her faufband, (he might ad* 
mit the embraces of her huibafid's near* 
eft relation. 

IVhat the punifhment of Polygamy 
was among the Greciamy does not ap« 
pear. It was probably arbitrary, as we 
do not find any ppfitiVe penalty fettled 
by lawj» 

Among the Romam likewife, we do 
not meet with any pofitive law againft 
Polygamy ; on the contrary, it is faid to 
have been a cuftom among^ them for 
wives to many more than one hufband \ 
and every one knows the ftory of Cato 
of [Uticaf who, to ofeKge hit friend J^or* 

I a Un/iusf 
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tenfius^ gave up his wife Martia to hiln ; 
and nqt only fuffered him to marry hef^ 
.but adually aflifted at the ceremony him* 
fclf, together with Pbiiipj the father of 
Martia. This ftory iSf however, . by 
Plutarch^ confidered as romantic 

Among the Jeivs^ Polygamy was to- 
lerated ; and we learn from the facred 
writings* that Lamecb was the firft who 
took two wives^ 

By the law of Scotland^ Polygamy, 
which "the Scotch with greater propriety 
call Bigamy, is puniihed only with coin* 

^.lifcation of moveables, and an incapacity 

^ of holding any office. 

Ever fince the inftitution of matri- 

, mony under the prefent form. Polygamy 

< 

. muft have been allowed to be criminstU 
bad no ftatute been n>ade to prohibit it. 

It 
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It is true> among our aaceflors in this 
kingdom it was formerly no crime. We 
read that our Britiflj forefathers had 
fometimes twelve wives in common, but 
the children were reputed to belong to 
him who firll trefpafTed on the maid's 
virginity ; and wie are told that TheQtnan^ 
iiuSf an ancient Britijh king, being c$ar 
fured by . parliament for leaving , his 
^cottijh queen, and marrying the daugh- 
ter of Claudius C(tfar^ anfwered. That 
he did not know it was unlawful for him 
to have more wives than one ; eo ^uod 
Jtges Britannorum hucufque id nunquam 
^robibuijfent^ for that (he laws of Britain 
had not yet forbidden it. 

Marriage, it mull be allowed, on the 
iboting of its prefent ihftitution, is an 
engagement of the moft folemn naturi, 
and the facred pledge of mutual con- 

r J * ftancy 
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Hnacy ghtti at tt^ altnty «iin&»t be vf ^ 

olJfted fey any who htvc a -drte fcftfe of 

i:el%ion ami Morality. It is thtrdfore 

highly juft, that the law SxouM fmnifh 

ftch violation $ hot it mtrfl be oonftfi^ 

thdt there i& gr&M tillcUlty in pointilig 

out the m6ft felFeaUal Ineatifc of anfWer- 
ifig the pfirpof<^ whk!h the law dugbt td 

liave in, eoritemplatioii m tiiis refpe^. 

H the oftchding party he the huflband, 
and he has any property to forfeit, does 
It not feem juu and expedient that a 
great part of it Xhould be allotted to the 
*i[ejpatrate iile of rfie innocent wife ; or, in 
cafe he derives that property from his 
marriagei that it be riffunded to the wife. 
Again, 

If the wife be ihe offender, and pof- 
fefled of ^perty, which the Law v^fts 
in the huiband, cuight act the gi^ilty 
wife be puni£hed with imprifonment, 

and 



and a k^ allpwaoce fibc proTidoiu ^c. 
thaa hv rank and coodi^aoa intitled h^r 
to i And m all ca^ where the offenders 
havt no. propc^, aught the}r not be 
oUiged tift labpi» Ibr the btois^ pf th( 
injured pattjr* u lii^cwiie for « ll«^ t9 
th«Fi&^ 



SECT. V. 
5.1I|^ITH MigMd tft Hxfh^my ixtf 

to be too fevere: For in the Statute 
^vihioh makes it capital, there is a juft 
and prudent prosrifo, jthftt there ftx«n be 
Qo qi^^upti^o of bJApd, V^ pf do>wer, 
m «f 1^9d.«> goods, or ^b9j;(i;l^ pf th^ 

J 4 The 
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The Statutes reipeding Mayhem are 
S'Hen. IV. diap. 5. and 22 0" 23 Car.ll, 
c. X. Before the making of the firft a^ 
fays lord Cokcj vrhta any one had been 
beaten^ wounded, maimed^ or robbed» 6*^ 
the mifdoers, to the end that the party ag- 
grieved might not be able to accufe themi 
did cut out their tongues, or put out 
their eyes, on pretence U^at the fame wa( 
no felony. 

To prove malice in this crime, the 9& 
muft be voluntary and of fet purpofe, 
though done on a fudden occafion 1^ and 
then the Law will imply malice, 

■I 

We read in Braiion^ that the. cutting 
off a man's privy members was felony 
ty the Common Law: For he faith. Si 
qins alterius virrlia abfciderit^ et ilium 
Ubidinis caufa^ n)el cormitii cafiraverit-; 
Tenefurftve hocfecerit vokns vel invitus^ 
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Ctfequitur pma aliqi^ando capitalist aOr 
quando ferpetuum exiliumy cum omni 
bworufA adeptptione. FletjL fi^th, Siquh 
cqfirafus fueritj talis pro mahcmiato po^ 
terit adjudicarin . _ 

With thi* account the Mirr^ agrees, 
and fo the Law is held to be at this day ; 
and in the appeal and indidlment of 
•Mayhetn, it is faid, /clonic^ ntpyhemavii. 
Gutting oflF ears was no felony, as ap- 
pears by the Statute 37 Iien.V\il. vide 
Staundf. ^\ co^a. cap. 38. b. i. 

We may here mention the crime of 

wilfully and njs^Ucioufly £ho6ting at a 

perfon, which is made capital by Stat. 

96^^.1. c. 22. whicli ilatute compre^* 

* ^cnds the cafe of duelling with piftols. 



^ H A K 
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e H A P. X. 
Of Private Felonies againfl the 

G^ffds of th» §Mhj^> 

PRIVATE F^lomt ;)gaii^ the good* 
* of the fubje^ ni^y be cQflw»itt«|» 

SECT. I. 

Of Simple Larcniy* 

f . OIMPLE Lercftiy U .of jWs:^ fertf. 

I. GrtfwJ Larceny is a feloalous and 

frapdule^it taking and carrying away, by 

man 
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fiMM or ^t^oftiM) the flMfC {xafouft goods 
of anotirtt', Mjove the value of twelve- 
petrce ; not from the perfon, or by ttigte 
in the hottfe of the owner. Tbh offence 
is capiraL 

s. Pttk Larceny is t^here tlM g^odt 
ftdlen do not coteeed ifie val<ie ^ W^relve^ 
pence. If one is indited f&c IftaaUng <if 
goods of the value of forty (hflKngi, ttnd 
the jury find fpecially, as they may, that 
the value is bnt ten-pence, it is but Petit 
Larceny, punifhable with forfeiture of 
goods and cbattelst tranfportation, whip* 
ping) or other corporal puaifhmeot. Petit 
Lacoeny is feloi^y^, thoi^h not oapitali, 
and agrees ^Ith Grand I^arceny in every 
Ching but the value of the goods Aolccu 
which makes the difference of pUBifli'- 



Thus we find, that by the rigour of 
«ur Lawy the ilealing of the lead tiiHe, 

above 



1 
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above twclve-pcncc, fubjeas the offender 
to lofs of life ; which feems repugi^int 
to copimon fenfe and rejifon ; ffpeci^lly 
if we confider, that when this jingh^ 
Saxon Law was made, in the time of 
jithelftan^ twelve-pence was equivalent 
to more than three pounds how ;- and 
yet a theft, above the value of twelve-i 
penjce, is ftill liable to the fame punifii-p 
iQent; upon which Sir Henry Spelmaff 
juftly obfervejj, that while all things hav<j 
rifen in their value and grown dearer, 
the life of man is become much cheaper. 

From hence that learned author takes 
occafion to wifh, that the ancient tenderr 
nefs for life was again reftored. in the 
words of the motto. Ju/lum certe eji 
'ut collapfa legis aquitas rejiauretur . & ut 
divine imaginis 'uehtculum^ quod fupcri'- 
ores pridem etates oh gravijfttna crimina 
nequaquarii tolkrent levioribus hodie ex 

dili^is non perderetur. 

- — Of' 
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Of the different Puntjhments of Theft 4 

It isippearit that among many ^ell or^ 

dered governments, the crime of Theft 
was not capital. Among the Egyptiane 

there was a remarkable Law, or rather 
^ttftom, which had the fan£tion of Law^ 
with regard «to robbers and iharpers^ 
Whoever entered himfelf of their gang^ 
^ave his name to the chief, promifing to 
deliver to him all the booty that he 
ihould from time to time purloin. Oh 
this a(icount, it was cnflom&ry for fuch als 

had any thing flolen from them, to apply 
' to the chief of the gsltig, aiid give a 
^vefy particular account and defcription 
'An writing of what they had loft; aa 
*allb of the day, hour, and place, whea 

and where they had loft it^ This in<* 
. fisrmation being given, the ftolen goods 
: W(dre eaiily found, and reftored to the 

5 "8^' 
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right owner» upon his paying a fourth 
part of their value. 

The iii(Ulutor» i^ thi9 eMtraorjinary 
IiaiTf proliably tboughit tktt Unw k wm 
impoi&bk to prerent thieyiag e0tiroly> it 
would be more tokmbk for the injured 
party to lo(c a fixinh^ by way of re* 
4€iis^ioti, tiian the whole. 

Though Theft however was tolerjitqd 
azQong them under thi$ form, yet; th^ 
who jcfufcd> or negleft^d tp give in 
their QameS| were feverely puniihed 
for aqty unlawful f^ds. By their Iiaw«9 
every Mgyptum mu ^njoioed to gi¥e ia 
his oame> and by whm iqeans he gaiQfld 
fhh ^ivdlihcodt m wfittn^ %o Ae |p«er*- 
nor;af the pcoviiace where faeiivjod. Bat 
if ^ aould be .prbtred^ thM be had {^vren 
in a wiODg iafomutiofi^or tliathegaiocd 

his 
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hit ^i&g Uk m vuAxitiM wisif , lie ^vts 
pttnifli6d -vvitli deittli. This lanr vrm 
noAt by Aim^s-% KcAtdhttt Who intxo*- 
duced it among the Athenians, is ikicl to 
have borrowed it from the Egyptians. 

Of the Athenian Laws in Theft. 

By the Laws of Athens^ he who was 
guilQr of Theft, was to vpay double the 
value of the thing Holen to the owDer» 
and as much to the public Eecckequer. 

If any one ilole any thing by day, 
wocth^^ove fifty drachms« the a£Uoa 
A«-0i/a^ wa« {pro&cuted ^anrift him be- 
fore the Oi EvJixa, or the eleven ; but i^ 
in the night, any p; rfoa was allowed to 
km him> oart ujpon hisr endeavouring to 
c&ape^ (o tv^dUnd him^ and lo eommenfie 

|t:|)ro£tt»l)on ^^nft him, by which, if 

s he 
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he was ,cpfideiiuied| he was ttf die with*' 
0at, any liberty fpr fUreUed to put in 
bail for the reftituticxi of the -fiolea 
gdodi. 

To pilfer any thing of the leaft value 
out ' of the public temples, was death; 
Liket^ife ill cutpurfefe, turglirsi and 
kidnappers were to fufFer death. 

lie who caft a ihan into prifon fo^ 
*iTieft, and could iiot prove it upon him, 
wis^fined a hundred drachtns. 

'^y tlife Laws bf J^rato^ howeVer, 
Ivhicli aredefervedly ffigtoatized for theft: 
"fcvetity, Theft,- with other leffer of- 
fences^ was death/ ■ 

There was a Liw lik^ife of Bbloh\ 
•Wrhich' made it death to Ileal figs: But 
is "Uie Anaotator on Chief Juftice /fo/f 

obferves} 



tt •• 



- CRIMINAL LAW. la^ 

bbfervesy this was a temporary Law, 
made in time of dearth^ when it was 
thought nec&flkry to prohibit- the ex-» 
portation of figs^ However^ profecu- 
^idns of offenders againft this Law, ibon 
grdW odious ; and from hence all mail* 
doua iiiforitiers wefe called fycophants. 

Solon^ however* afterwards changed 
the punifiimeiit for Theft to the payment 
6f a fine. 

* * . * k 

♦ 

Bjr thi^ Laws of Plato^ in his Repab* 
lie, a Thief was to piy double the valu^ 
of the thing ftolen. 

Among the Lacedemonians, however, 
Theft waS) in a great nieafure, connived 
at) and permitted ; and it was teckonc4 
a perfection to be dexterous in pilferin^» 
Whidh* as they im'aginedi had a tendency 
to iailru€t the youth in the llratagcnM of 

war. 
Vol. II. K 0/ 
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Of the Roman Imw in Tkcfu 

By the Lex JuHa^ Theft was puniih- 
able at difcretion* 

The RomhnSf as the Annotator on Chiei 
JulUce Hale obfenres, were fb far from 
tnni&xng capital pu&ifhments for Thefts, 
that, on the contrary, it was exprfefsly 
forbidden by Jufiiman^ that any perfon 
fhould be put to death, or fuffer the lofs 
of mend^er for ^heft* 

By the Raman Law, a furtum mani^ 
fifhm Was punHhed by aa <i^ h ^im- 
}A^plum\ bm where it was not num^ 
/tfiuitit^ by an aSlio in ^dufium ot^iff^ 

% m 9/kati^eft Thtji vrm neai^ &ot 

' only tiut ^kerem the Thief wa« takea 

io the fad) but alfo \vhere he was ap^ 

6 |>rehefided 
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prehended with the goods upon him, be- 
fbre they were carried to the place where 
they were to itmaln- that night, and an-* 
fwers to the expreilion in our Law» of 
being taken in the tfiautouvrf or maimr. 

ItappearSf thprefbre* that among tht 
Rommiii thog^eateftpuniihment of Theft) 
wa& four&4d r^ftitution. 



Of the Jqwifh Law in Thefts 

Among the Jenvs the ftealing of' a 
man was the only capital Theft under 
the Law of Moffs^ ^nd whether the fto- 
leu perfons were fold, or were ftill in the 
jpofleffion of the Thief, he Wjis tp be put 
to death. All other Theft wns puniflied 
by fourfold rellitution. and the ad4ition 
of a fine, according to the nature of tb^ 
Theft. 

K a But 
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But a man who hrckfi into the httufe 
at night to rob, might be killed with 
impunity, though not ia the day-tatee*! 



If the lliief had not wherewith to 
make fatisfadion, according to the Law, 
it was lawful for the profecutor, if he 
wai an Ifraclite^ to fell him ; but not if 
he was a profelyte of any kind ; neither 
could the former fell him to any but an 
Ifraclite. If he had wife and children, 
they likewife might be fold with him» till 
fausfadion was made to the profecutor. 



Of the Law of China in Theft. 

By the Law of China j Theft, iunlcfs 
aggravated by circumftances, is riof eac 
pital, hut the offenders undergo the ha* 
ftinadbe. 



If 
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4f the Theft is of aa atrocious na<- 
^ture, the criminal is condemned to the 
knOutage, or wooden rufF^ fomething like 
our pillory* 

Pf the Lfiw pf Scojtl,aijid in Theft. 

87 the Scotch Law, as with us, Theft 
is in fome cafes puniflied with death. 
But hy the Law of Burdenfack^ no man 
fliall fufFer for taking fo much meat aa 
\xt can carry on his back ; but Theft 
(committed by men of landed eftate, or 
in .the jiight, or attended with violence, 
U by th^r Law puniflie;d with d/:ath» 

This diftini^on ^f the Scotch Law, 
between a Theft com^iitted through 
preffing neceflity, and one done from 
rapacity or other bad principle, is founded 
Wk good fenie, and is , worthy of being 
^jpicd I for it is certainly juft and pd« 

K 3 Utip 
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littc to 'diftiogittOi between la^ t>f ne* 
t:effit7, attd ada x£ itijuflkc. 

Among the ancient Spaniards^ 4s ^w^ 
learn from CovarruviaSf 2l Thief was not 
executed but for the fecond Theft. The 
Spem»ds tiled to cut ofiT t^e hands and 
cars of Thieves^ 



Of the OMcknt Lams^ thu iivgd^m m 

bur ^tu$ftDr8, th6 Saxoni, did not at 
^rft punifli Thtft capitally. The t?^r- 
mtms howeverdiffered with refpea to the 
puirifiiment-of this offence. The Sa^ons^ 
at one timC) punifhed it with death, but 
"ds^^j^igskt vdSk £ii)e n^fy ^iK King 
^ia;.Boiadek?capitai> aftd d»2tf|i/4Mtoired 
iiia«2M8E^le^ 

» 

deem ^s iife> kn^ifis ^imatiancii mhidt\ 

was 



wiio bud ibMs .^ft«o ascv^, Mr»9 ti^^a 
io jii.Tbeft, lie wfi9 jto hftve a )ian4 or » 



> By J^re^i Laws, whoever ftole a 
mare with foal, or a cow with calf, was 
tq pay forty {hillings, befides the price 
of the mape or cow* 'Wiioeyer ftole any 
Ithi^g :<lut fii A duisob* wa« tp p^y tte 
mS^% an^ al£> no h^kve that h^nd cut off 
.whiqlli eanmittO^ ll^ lad. If any pen* 
ion committed « ^Eftycfi, Hi deminicct or 
40 any .other gcout faftival, he was ^ 
|lt»y.dottb^ 



By the Laws of king Athelftani a' 
who was upwards of twelve years of 

^1^4 ^ fak mrs ;^^ thi: vfiinf of 
/nelvetpmccf V*a puwH*!!^ jyitU death* 
9y thi: 64 .i;»i5r of .thi3 jkingy the ^- 
f»M y«jlme va? ^ut eight-jjei^ce. 3ttt 

K4 by 
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by his Iiaws enaded afterwards at La/r: 
doH^ and thence called Judicia Ch/kaU§ 
LondonUy no one was to be put to de9^ 
for a Theft under twelve- pence. In c^h 
however th^t the Thief fled, or madc^ 
refiftapce, then \^t ipight be put to 4c^th| 
though it were und^r that ys^lijef 

According to (bme, Edmund his fiic*, 
tEeflbr» or, as others contend, Ath^yia^ 
jhimfelf by a fubfequent Law, enlarge^ 
the age of the delinquent to fifteen years. 
And Edward the Confeflbr reftrained the^ 
laipital puniihments to Thefts of (wel ve* ^ 
pence value or above ; which prevails at 
this time, under the diiUndion of Grand 




;• 



i 

.,¥-«*« 



WilUam the Norman, however** ordain- *" 
ed, that no one fhould be hanged or put 
to death for any ofFente; but that o^ ^ 
fenders ihould be puniihed wiih the k(^- 

of 
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, - ,. - 

pf cyeSf caftration, or cutting off of 
hands or feet. Aod according to JviU 
Ham of Marnjbury^ Henry I. inflituted the 
iitoc Law: But Florence of WorceJUr^ 
and ISo^^r of Hoveden fay, that Theft 
waSy in their time, punifhed with deatht 
)>y haijging, as now ; and lyhat we read 
in Diigdale^f Ortgines Juridicales qofi- 
firms this laft opinion ; for he fays, that^* 
iktt. I. in the year i io8, the ninth year-^ 
o)^ bis reigQi ordered, thatj for lli^fr*^ 
and Robbery, offenders fhouldbehanged«\ 
Bromptofft places this inftitution in tfae^ 
year 1 109, 



<«« 4 " 



Sclden^ however, in his EpiwmisytaiA^ 
tions, in fuppqrt of Malmfburf^ opinion^ 
^ miraple reported put of Fox\ Eccle- 

4 * « ^ • ' ' 

paAical j^iftory, of one Edward of ' 
t^n^^sWefton in Bedfordjhlre^ attai;ited 
io tfa# time.of \£ir».fIL for dealing a pair 
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af hedging glpvf« aod ^ w^f^ftoo/^ an4 
li»ving by c?;fCM$iott Igft hU /cye^ |iq4 gc|. 

7>(Nl»«r Picket* ft Aripe, in Qa^frbfirff 
^ «a«lobers «n4 C4q))tiea v^bt^ Me t^ 

Felons alfo ijrere forojerjj' }>ehej^de<t, 
ai\d it i9 faidy that the firft jnftance of 
behc^diog* was J^hatof the E^rl of Norths 
vmbfrlandj in th^ y^r lo^^ (8. /f^A 
/i^;» the Conqueror). 

Felons^ likewlfe, in fornier:.times9 were 

{drowned} as appears by an inftance in the 
6th year of the reign of Edw. IL where 

the Jury pade a prefentment againft the 
Prior of ChriJl^Churcb Canterbury^ for 
diverting the courfe of a certain water 
called Gejilingy ip which felons ought to 
fijffer Judgment by being drowned. 

After 



J 
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After the ^ Law of iien. L &r itittg# 
tog Sekms, die GeiimyiUAtiiit^^fa^fer 
adhered to the eidhm of h e k endk i g 
them ; and the Juftices of the Peace.- in 
ihat couatjT <ecaiEedltweh«e«jM»|ce ln>m 
tbe king^ «rexy ome bel^Mded t^ tiitk 

' Tj^e €ioAs9 acQordiog to fame, "wttt 
the &A *wfao orfleradt Tioem to *br 
longed* lEt is to^ wifloped, hosKMCi 
that* dn ikefe da^s <t3f oefioement, ibdi 
favi^ aad Hahic tiiKftknttoos v^ere abo^ 
ii&ed, aad that we copied ^9ie more jrift 
and mild fyftem which ^HeaHTon and He- 
ligton recommend. 

Hie i&acred SLaw mstloes a .diftirtdiMt 
liillie puidflimeiit^f Tiitfft Mid Mur^. 
The latter was juftly deemed fo eaphal, 
that the a^ranger-ef hk)ad'afid- tiie Judges 
^ci¥ fscpreffiSy forbidden to make any 

compo- 
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compofitionf or to accept of any recomr 
pence for the crime ; and the murderer 
was excluded from alt hopes of mexcjf 

Our Law therefore is more mild in 
ieafes of Homicide than the Sacisd Law^ 
it the fame time that it is infinitdy more 
fevere with refped to the lefler crime of 
Hieft The latt^^ as has been ihewp, 
was only punifked by refiitutioni and 
the addition of a fine>^ a(^ording tot^ the 
nature of the offence. By this me^s 
fuch offenders were not only obliged to 
make reftitution) but they might afters* 
.W^cb ^mend their lives. 

It may be objededy however, that io 
cafea of Theft, it is often out of the 
power of criminals to make reftitution ; 
and, among others^ the Baroo Montef^ 
quieu has infifted on this objedion. He 
giyes it Jis his o]pii}io|a, that it may be 
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juft to make Theft capital^ on account of 
the inequality of fortunes, which fre-^ 
quently renders delinquents unable to 
make reltitution. 

« 

The Marquis of Beccaria^ in his Ef- 
ttf on Crimes and Puni<hments» inQib 
|hat the puniihment ibr this crime flipuld 
be pecuniary. He fays, that the perfon 
who endeavours to enrich himfelf by the 
'pioperty of others, fhould be deprived 
of part of his own ; but obferves, that 
the crime itfelf is commonly the effe£t 
of t&ifery and defpair, and is g^cnerally 
committed by that unhappy part of man- 
kind to whom the right of exclufive pro- 
perty has left but a bare fubfiftence. 

Whenever then this crime is commit- 
t;^d under fuch circumftances, may not 
the offender be confined to hard work, 
till by the profits of his labour he has 
made a recompence to the injured party ? 

When 



r4a CONSIDERATrOKrS<M 

When he ha« made a. repolMioii to the 
perfon injuredi he ihouM afterwards bi^ 
obliged to labour for the benefit (£ the 
State, for a certain fixed timet aecoraiag 
to the nature and degree of the Theft. 

Such an ihitituticm would be a real ft^ 
turity to property; whereas, accorcling 
to our prefent fyftem of Laws, the of* 
fender lofes hit life, and they whom he 
has injured lofe their property ; the one 
IS excluded from fcciety, and the other 
remains in it unrecompenfed for the in*- 
jury he has fuftaincd. 

It IS to be imputed to the fevere pU- 
nifliment of Theft, that men of tender 
Jeelij3gs conicientioufly fcruple to pro« 
iecute delinquents for hiconfiderable 
Thefts, when they know that death is 
the penalty of conviilioo* 

Hence 
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* ffttttfe it htifes, tMl Pllftrtfs ttx3 often 
t^icp6 \fix\i Ittrpufihy, and thit projperty 
ii4ftfe6iifc. Thfe feVet-tty'tli^the punifh- 

tributes tb fttUhiply the otffence. 
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0/* mixed ^ complicated ILarceriy, 

• 

jkjflX& D or tam^iMteJ Lafolf^ llaa 
a fAttfctfr digfM «f guilt 13^ iti and 
h dUher a takragi I. ffon thd ^/oa of 
a Aian* or a, ft'om htt iiUkk. 

LarFceay from the per&m is of ttfp 
luods; of whkhiHie puts the part^ rob;- 
bed in £mij aftd the ocbit (toes aot. 

» 

That Larceny from the peefbti "wU^ 
puts him in feari is Robbery ; which is 

defined 
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defined to be a felooioug and violent aP 
fault upon the peJ^on of another, taking 
firom his peribnt goods ot tnoneyi to any 
value* and putting him in fear ; though, 
in an enlarged fenTe, it iignifies any 
wrongful taking away of goods, llolh 
bery is felony without Clergy. 

Selden is of opinion, that Robbery 
and Theft were puniflied by hanging 
even in William the Normafl% time, as he 
concludes from the following {tallage; 
^ Let it be lawful for the Abbot of the 
^ Churchi if he comes in the God-fpeed, 
•• to acquit any Highwayman or Thief 
** from the gallows." Thefe, fays he, 
are the words of the patent with which 
Wtllianh to expiate the flaughter of Ha* 
rold^ confecrated a Monaftery to St. Mar^* 
ihtf near Hqftings^ on the fea-coaft of 
Sujfcx^ and privileged it with choice and 
fingular rights. 



Br 
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By the Lkw of Scofland^ llkewife, 
Robbery h puriiflied with death. 

* 

Larceny from the perfon which does 
hot put the party robbed in fear, is either * 
aone privately without the party's know- 
ledge, or openly with his knowledge. 
Privately, and without his knowledge, is 
by picking the pocket or cutting the 
piirfe, and ftealing from thence to the 
value of twelve-pence. 

If this offence is laid in the indift- 
ment purfuant to the 8th of Eliz. c. 4. to 
be done clam ctfecretCy the offender is 
excluded from his clergy ; if thofe words 
are wanting, a private Larceny from the 
perfon fhall have the benefit of clergy. 
This ftatute in its preamble fays, that it 
is made to the end that the fraternity of 
brotherhood of cutpurfes and pickpockets 
may not continue to live idle^ by the fee ret 
. Vol. IL L fpoil 



146 CONSIDERATIONS w 

fpoil of good 4n4 true fubjedl^. This; 
preamble itfelf feeius to intimate, that the 
proper remedy is to oblige the criminal 
to hard labour. 

The i-arceny committed openly, and 
with the party's knowledge^ in his fight 
and before his face, is, when oqe take9 
off another's hat or wig, <i^c. from hia 
head, and runs away with them, with- 
out paying for them, &c. In all thofe 
cafes of open Larceny with knowledge, 
the offenders are by the Common Law 
within the benefit of clergy. But with 
refped to dwelling-houfes, &c. the Com- 
mon Law has been altered by 1 2 jinn. 
c. 7* which ordains. That 

** If any perfon Ihall ileal any money, 
goods, e^r. of the value of forty fhil* 
lings, or more, being in any dwelling- 
houfe, or outhoufe thereunto belonging, 
though fuch houfe be not broken by fuch 

offender, 
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oflFender, and though any perfon he or 
be not in fuch houfe, ^c. or if any per- 
fon fhall affift another to coihmit fuch of- 
fence, he (hall be debarred the benefit of 
clergy." 

This ad» however, doet not extend to 
apprentiem under the age of fifteen years, 
who (hall rpb their mafters. 

2. Larceny from the kotife^ is a mixed 
and complicated felony, and debarred of 
t^l^i^gy* though it was but fimple Larceny 
at the Common Law. In this offence, 
clergy is taken away by feveral ftatutes. 



Li SECT. 
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• " 

Of Piracy. 

TJIRACY is a felony againft the goods 
r" of the fubjed, by a depredation or 
robbing at fea« This is a capital offence 
by the Civil Law ; but by a£t of par- 
liament it is enquired ofy heard, and de- 
termined, according to the courfe of the 
Common Law, as if it had been done 
upon the land, 

r - 

It ftill, however, ' remams an offence 
by the Civil Law, and therefore a par- 
don of all felonies doth not difcharge it ; 
for, as it is a fpecial offence, it ought to 
be fpecially mentioned. The method of 
trial in this offence is regulated by the 
a 8th Henry VIIL 
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CHAP. XL 

Of private Felonies againfi the,. 

Dwellings 8^, 

PRIVATE Felonies againft the Dwelr 
ling or Habitation of a man, are of 
fwo kindS} i. Burglary, i. Arfon. 

.3 EC T. I, 
Of Burglary, 

I. gURGLARY is a felony at Com- 
mon Law; and it is defcribed to 
be, where a perfon, by night, breaketh 
and entereth into the manfion of ano« 
(her» to the intent to commit fome fe- 
lony there, whether the felonious in- 
|ent b? executed or not. 

L3 By 
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By the 1 8th Eliz. this offence is cx-^ 
eluded clergy. 

By the 5th and 6th Edw. VI. '* to 
rob any body in a booth or tent, in a fair 

or market, the owner being within the 
fame, is to be punifhed in like manner 
as Burglary, and without benefit of cler- 
gy, though without his, his children, or 
his fervants notice or hearing." 

By 3 and 4 TF. and M. he that fhall 
counfel, hire, or command any perfon 
to commit any Burglary, fhall not have 
the benefit of clergy. 

By the 12th jinn. *' if any perfon 
fhall enter the manfion-houfe, or dwel-» 
ling-houfe, of another, by day or night, 
without breaking the fime^ with an ih-> 
tent to commit felony j or being in fuch 

honfe. 
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houfC) fhaU commit anj fklonjf and (hall 
in the night-time break the faid hoofe to 
get out of the fime, fuch perfon fhaJI be 
taken to be guilty of Burglary^ and fhaU 
not have the benefit of clergj.'* . 

A man inay lawfully kill m Burglar. 
Bra£fon faithf Si quis furem noliurnjim 
Occident, ita demum impune foret^ Ji par- 
€ere ei Jine periculo non potuitj Ji autem 
potuitj alitet' eritj in manibus enim regis 
ftmt vita et inors bominum^ 

Agreeable hereto was the law of the 
Twelve Tables, Si naiin ftirtmn faSluin 
Jtt^jurtcefut efi. 

Likewife, as we have ittti dbove, the 
Atheman and Jewi/h laws allowed of (he 
killing a Burglar. 

K4 ?y 
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By a law of king Ina^ Burglary waa 
declared felony. In king Edmund^s time, 
indeed the Danes made it fineable only ; 
poflTibly from a confcioufaefs of their 
own propenfity to rapine and plundec- 
ing. This privilege of the dwelling- 
.boufe was anciently called Hamfoka^ or 
:Hamefcckeru 

It^ is, withoqt doubt, highly expedir 
\txiXx that tljis offence fhould be more fe- 

» * 

verely punifl\ed than any other kind of 
Theft, fince, befides the lofs of pro- 
perly, the terror it occafions Dftenproves 
of moil fatal confequ^nce ; and it is ob- 
fervable, that the ancient laws above 
cited make a difference between a houfe- 
robbery in the night, and a robbery in the 

day. 

• '■ • > 

There is good rcafon likewife why 

avy one fhould |)e permitted to kill a 

Burglar; 
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Burglar ; but where the Burglar has not 
been the occafion of death, by the dread- 
ful alarm with , which the Burglary 
is attended, it feems too fevere to pu- 
pifli the offender capitally. For, though 
it fhould be lawful for a perfon to kill 
one whom he difcovers in the attempts 
fince his defigns may be as bloody as un- 
juft, yet, after the fa£t committed, and 
no injury fuftained befides lofs of pro- 
perty, the offender may be condemned 
to make reflitution, as in other cafes of 
Theft, with this difference only, that hi9 
fine fhould be heavier, and his confine-* 
inentloftger. 



SECT. 
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SECT. IL 

Of Arfinry. 

A RSON, or houfe burning, is a fe- 
lony at Common Law, and is a ma- 
licious and voluntary burning the houfe 
of another by night or by day ; or if one 
malicioufly burns his own houfe, to the 
intent to burn others, if the intentibn is 
executed : but if only his own is burnt, 
it is not felony, but a great mifdemea- 
nour, punifhable by fine, pillory, ^c. \ 

By the 23d Ben. VIII. for burning of 
houfes or barns wherein any corn is, the 
principals and acceflbries are excluded 

clergy. 

By the 43d Eliz. to burn, or caufe to 
be burnt, wilfully or of malice, (or to 

aid, 
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aid, procure, or confent to the burning 
of) any bariii (lack of graiil, ot corn> 
in the coutlties of Northumhcrland^ Cum^ 
herhnd^y W^ntoreland^ or Ihtrhami t9 
felony withow clergy. 

By 22 and 23 Car. II. it is fekmy t^ 
burn any rick or ftack of corn^ hay or 
grain^ barns, or other houfes or builds 
ings, or kilns malicioufly in the night-* 
time ; but the ofFender may make elec-» 
tion fo be tranfported for feven years. 

But by ftatute 9 Geo. I. c. 12. which k ' 
made perpetual by Stat. 3 1 Geo. II. c, 42. 
the crime of Arfonry i$ made felony 
without benefit of clergy. 

By the Roman law, they who were 
guilty of this crime were burnt to death, 
being wrapped up in a cloke, dawbed 
over with pitch, which was fet on fire. 

3 Thus, 
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Thus, when Nero^ out of. brutal curir 
pfity, fet ,fire to Romey he contrived to 
hj the odium on the Chfiflians, who 
were at that time generally difliked ; and> 
feizing on all he could difcover, he or^- 
dered them to be lighted up in this man- 
ner, to ferve as tapers in the dark. To 
this cuftom Juvenal alludes in the foU 
iowing verfe ; 

jiufi quod liceat tunica punirc mokjia. 

Martial likewifc has an allufion to the 
fame cuftom» 

< * 

]^am cum dicatur tunica ^rtefente mokjia. 

\ This punifhment, however, though 
chiefly appropriated to this crime, was 

infli£ked on other very heinous ofFences. 

# • • • 

, By the Scotch law, Jrfonry^ or, as they 
call it, Fire-raifing9 is declared treafon 
by Stat. James V. p^rl, 3, c. 8, 

5 By 
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By a law of king Inay burning 6f^ 
woods was fincable ; and we lea^ft from' 

ancient authorities, that in this king-- 
dom brie article of the Eire was, de in^ 
cendtarns no^urnis *vel diuriiis et com-^ 

■ 

hu/iionihus tempore pacts nequiter perpe^ 
iratis. . ^ 






BraSlon faith. Si quis turbata fediti^ 
ohCy incendium fecerit nequiter ^ et in fe^ 
Ionia y vel ob inifnicitiam^ vel alia de caw 
fay capitalifententia punietur. Nequiter 
dicOy quia incendia fortuita vel per negli^^ 
gentiamfa^ay et non mala confcientiay non 
Jic puniuntur, quia civiliter agitur contra 
tales* 

• I 

It appears from a paflage in Britton^ 
that he who felonioufly fet fire to ano- 
ther's corn or hoiifc, and was cohvided 
-of the oflfence, was to be burnt, to the 

intent 
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iptent that he might fufier ia the fame 
maimer he oiEfended. 

Fleta faithi Si quis edcs alienas ne-» 
auiter ob inimicttiam^ n^el pred(S caufa^ 
tempore pacts cotnbujferit ^ et inde conviSius 
fuerit per apellutUj ^ueljine^ capitali debet 
fententia puniri. 

According to the MJrrour, jfrdours 
font que ardent citie^ *viUe^ maifon^ homme^ 
bete^ ou autres cateux^ de leurfelonky en 
temps de pace^ pur hatne ou vengeance ; 
and the Mirrour further fays, that if a 
man is put into the fire, whereby he is 
burnt or hurt, it is a Capital Crime ; but 
it is a fufficient plea that the mifchief 
came by mifchance, and was not pre- 
meditated. 

So heinous was this offence, that in 
Mno ^ EdHkf. i. it was declared by par- 
liament, 
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lUment, J^r fcux que font prifes ppur 
arfon fehniwfment fait^ nefoient en 4mti 
cune mdniere reflevifabk. 

The difperfipg of bills threatming to 
burn houfeS) ^.c. was made High Tr^a- 
fon by Henry VI. but that ad is repealed 
by I Ednv^ VL chap. 1 2. *nd \ Mqr^ 

The offence of Arfonry ought ua-» 
doubtedly to be moil ieverely punifhed^ 
as being 8^ cripie of t^e deepeft die ; aad 
where death enfues in qonfequence of ii, 
the punifhment ought always to be ca- 
pital. But where no death enfues, and 
wherever by fparing the life of the de- 
linquent reparation can be made to the 
perfon or perfons injured, however flpwly 
and imperfedlly, it may be queftioned 
whether it is good policy to execute the 
oflfender. 



•«« 



There 
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• There are other privite felonies itii- 
mediately hurtful to the fubjed^ which 
are made capital by the Statute Law> and 
which are not properly reducible under 
the heads of felonies againil the life, 
body, goods, or habitation, 

Thefe chiefly relate to Records, Cattle, 
Ships, Bankrupts, and Forgery. Steal- 
ing and defacing of Records is felony* 
Killing, &c. of Cattle is death. De- 
ftroying of Ships is capital. Bankrupts 
not furrendering themfelves, or conceal- 
.^ng their eff'edsj are felons without be- 
nefit of clergy. Forgery, of which there 
are various kinds, is capital. By the 
Law of Egypt'i Forgery of all forts was 
punifhed by cutting off" the offending 
parts; that is, both the hands/ 
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iR^epeSiions on the foregoing Heads. 

FROM the above brief enumeration 
of Capital Offences, we may fee in 
what a vaft variety of inftances Crimi- 
nals may forfeit their lives. They are 
indeed fo numerous, that the ihfrequency 
of executions is rather matter of furprize: 
but the neCeflity, if any there is, of put- 
ting offenders to death in fuch a num* 
ber of cafes, rather arifes frotn an on- 
ginal defedt in otir Criminal La^s, than 
from the nature of the crimes themfelves. 

It does not appear that any of thefe 
Capital Offences, except fome fpecies of 
Treafon, aad alfo Murder and Mayhem, 
and, in fbme cafes, Arfoiiry, ought to 

Vol. II. M be 
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be punifhed with fuch indifcr iminate ri'* 
gour. By punifhing a petty Theft, 
above the value of twelve-pence, with 
the lame feverity as Murder, and other 
atrocious Crimes, the Laws do, in fad, 
break through the boundaries of Mora- 
lity, and take away thofe diftin&ions . 
which Reafon and Nature fuggeft to every 
Intelligent inind. 

There is a cruelty in fuch indifcri-^ 
minate Puniihments, which often ren- 
ders offenders defperate; and makes 
them inhuman where they would oth^r- 
vnfe be only unjuft* Thus the Laws, 
which ought to Ibften the ferocity of 
<>bdurate mindS) teod to corrupt and hat-* 
den them« 

• • 

It is untverfally allowed, that f&en 'S 
difpofitioAs are, in a . gf eat mei^ure, 
formed by education; and what educa- 

tioft 
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Iioi) is to every individual, the laws arc 
Co fociety* 



Mn Hume, m his 3d E^ay, i«rt i ft, fay3^ 

very truly, .** That the force of Laws and 
*^ of particular Forms of Government is 
•^ fo great, and they have fo litUe depen- 
** dence on the humours and tempers of 
** men, that confequences almoft as ge- 
^^ peral and certain may be deduced from 

y them> as any which the mathematical 

• • ' ' » ij» -J » 9 

,?* Sciences afford us*'* 



^h?re the Laws are faiiguinary, dc- 
Hnq^ents will be hard-^hearted and bar- 
.barpys. As the right of Punifhment is 
now taken from private jhands, and vefted 
in the public Magiftrate, why Ihould 
the rigour of Punifliments be increafed ? 
though Crimes agaix^(l the peace an4 
fafety of fociety £houl4 be exemplarily 
.puni(hfid> Tfit die order and Security of 

M 5t fociety 
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fociety does not require that the Lav^s 
fliould be fanguinary. 

When the right of private revenge 
was firft wrefted from individuals, there 
was certainly more reafon for the fe- 
verity of punifliments, than now that 
mankind are grown more civilized. 

» 

When men had but newly refigned 
the privilege of revenging their own 
wrongs, it behoved the Magiftrates to 
make Punifliments very exemplary and 
fevere ; or, the offended party, in thofe 
days when revenge had its full fcope, 
would have deemed them inadequate re- 
parations of his wrongs. 

Yet, rn fa£t, they were then much 
milder than in thefe days of refinement. 
The reafon of their lenity is very acutely 
traced by a late ingenious, writer, al- 
ready 



J 
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ready quoted. To induce individuals to 
part with their right of private revenge, 
the Magiftrate wifely pradifed on their 
paflions, and fubdued the leffer, by gra- 
tifying the greater. 

Avarice has at all times been the paf- 
lion moft univerfally prevalent, as it is 
indeed the means of indulging the reft. 
The Magiftrate therefore inflidted large 
fines, which were paid by the delinquent 
to the injured party or his relations, by 
way of compofition for the crime. Even 
murder, as has been ihewn, was expi* 
ated by compofition. 

In procefs of time, however, as the 
idea of fociety began to ripen, thefe com- 
pofitions were not paid wholly to the 
party injured, but part was applied to the 
Filk, or Treafury, as an atonement for 
the offence committed againft the public. 

Ms At 
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At length the idea of focicty grew 
ftrpng, and the power of the Magiftrate 
wjis fo confirmed, |that Cnmes were pu- 
niiflied as if they affedled the community 
alone, and no reparation was prbvidecl 
for the injured. The order of govern- 
ment, or, to fpeak more freely, the iii- 
tjcreft of the governors, came to be the 
ible confideration. 

, . This principle operates to this day, in 
.Capital and many other. Offences. Cri- 
jninals are executed, their lands and 
goods are forfeited, and the injured party 
is left without any other reparation than: 
the blopd) baniihfaeiit, or imprifonndent 
of the offender. Nay, more, fheinjiii*jr 
as aggravated by the expence of a pro- 
ftcution* 

^Tfac very form of our Tnl3idmenh 
feems, at firft fight, to point out> that 

the 
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the offeace againft the State is the fole 
confideration in Law, fince they conclude 
with alledging the Crime to be ^' qoq* 
** trary to the peace of our Sovereign 
•* Lord the King, hisorawn and digifity,*' 
&c. but in truth the detriment done to 
the injured party, is fibe primary wrong : 
And the offence is (aid to be againft the 
king's crown and dignity, becaufe it is 
a difh<HX>ur to the king's government, 
that his fubjefts ihould pot, while they 
live within the Law, enjoy peace and 
fecurity : And furely it is no lefs di0io- 
nour to government, that the fubjefls 
when injured ihould remaia without re« 
paration. 

Right'Rea(bn, in this, -and in all other 
cafes, avoids extremes, and delights in 
a medium; ihe direds us to fteer be* 
tween the fimplicity of rude regula- 
tions, and the retinemient of modern in- 
ilitutions. 

M 4 Much, 
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Muc'hi no doubt, is due to fociety; but 
the good of fociety is beft promoted by 
a regard for individuals. Human wif- 
dom muft rife from individuals to the 
whole; whereas modern policy takes a 
contrary direftion, and aggravates the 

wrong done to individuals, under pre- 
tence of avenging the public. 

It may, indeed, in civil concerns, be 
neceflary to reftrain individuals from 
^urfuits of private intereft, which may 
be of detriment to the general welfare ; 
but in criminal cafes it can never be re- 
quifite, on the principles of juft policy, 
that an injured individual fhall be ftill 
farther aggrieved, to aggrandize and en- 
rich the State. 

In civil concerns, the advantage of an 
individual may be oppofite to the good 
of the whole } but in criminal matters> 

the 
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the benefit of the whole can only be pro^ 
xnoted by an attention to the fafety and 
profperityof individuals. 

s 

By making the State the fole objeft of 
attention in the Punifhment of Crimes 
and the forfeiture of property, in con- 
fequence of convidiion, Society a<f):ually 
fuflFers. In Ihort, by this policy the Stfite 
and Society are confidered as two diftinO: 
objefts ; and the latter is prejudiced to 
* enrich the former. 

Few people have fuch enlarged no- 
tions of public good, as to prejudice 
themfelves for the fake of Society, much 
lefs for the fake of the public Treafury, 
which is called the State. 

Severe punifliments, therefore, and 
forfeitures to the Filk, have thefe ill ef- 
feds.j fome, out of tendernefs of difpo-» 

fitipn, 
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lition, aire deferred frohi proftcutiiig of- 
fend6r6> frota a perfuafion that their 
Puniniment will exceed the meafure of 
their guilt ; and many defift from profe- 
culiohs, becaufe nothing but expence and 
trouble is to be their lot^ as all the fruits 
arifing from the convidion of the cri- 
ininal^ accrue to the State, 

* 

The real good of the Statet however^ 
- requires not only that ad^uate Punifli- 
jnents be impartially inflided on the of- 
fenders, but that the injured fhould ob- 
tain adequate and fpeedy reparation of 
their wrongs^ 



t 



!f the :profectitdr remain without re- 
paration> and the State, whether by for- 
feiture or fine, is the only immediate 
gainer, hoW can foch a pradice be jufti- 
^ed upon' the principles either of equity 
^6t policy? 

Will 
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Will meVi in general labour for the 
S*tate, wFtbout fome view to private emo- 
iument^ Why then fhould we expe<3: 
them to profecute thefr Injuries for the 
benefit of the State, while their private 
wrongs remain unredreffed ? 

in ihort, is the Sritfi, !ft iiioft calcs 6f 

febnyi ^can bnly befaid fo Be ptejudice^ 

til cOnife<iuehce of the itijtiiy dodc to ttife 

|jrbftxiii(dr, it feems ri^afbnkble that Afc 

forfeittife 41tdril&, ih the fifft place, Ve 

applied to make him fatisfadion ; and 

that an overplus, according to the hei-^ 

noufnefs of the Crime, be appropriated 

to the Fi{k, as an atonement to the State^ 

for the bad example fhewn to fociety. 

This provifion would, in truth, be 

Agreeable to the old rule we read of in 

the Laws of King Ina^ Pars mul£i£ regi 

vel civitati ; pars tpft qui vindifatur^ vil 

rfr^inquii fuis. 

3 The 
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The adage, that ** Honefty is the heft 
•• Policy," as it is afluredly the heft di- 
leAion in private life, fo it is likewife 
moft certainly the fureft guide in public 
adminiftration« 

By attempting, in fuch inftances, to 
make the right of the State independent 
of, and prior to, the claim of an injured 
individual, we in fad teach individuals 
to prefer their own private and diftind 
intereils to tha( of the community* 
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BOOK iV. 



C H A P. I. 

I 

i 

Of fuhordinate OffenceSy and pu- 
nijbing Offenders by Wbipfin^^ 
Pillory y Imprifonmerit^ and 
Iranfportation. 

IT is not propofed in this Book to en- 
ter into a particular enumeration of 
the feveral Offences and Mifdemeanors 
of a fuhordinate nature, which are made 
criminal by our Law ; the intention of 
this Eflay being rather to confider our 
Criminal Law in a philofophical, than in 
in a technical light. 

It 
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It Will be fufficient, therefore^ for tliis 
purpofC) to take notice of thofe Crimea 
which are moft frequent, and particu* 
larly of fuch, wherein the punifhments 
do not feem to be properly adapted to the 
nature of the oflFence committed, or cal- 
culated to prevent the commiflion of the 
like crime by others^ 

» 

Here it is Qbfetvable, that in the lefler 
offepces a like difproportion of punifli^ 
ment is manifeft as in capitftl ci^imes* 
Petty Larceny, for inftance, is punifhed 
more fevercly than Perjury ; and even a 
Libel incura the iame j^qalty as Per- 
jury. 

But furely there is no comparison be<* 
twixt thefe offences. 

With reined to what the Law deems 
Petty Larceny, and vrhich anfwers to 

the 
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the modicvs furtus of the Civilians j it 
was a queilipn amoog thenoi^ whether 
Jietty thefts were properly cognizable by; 
the criminal jurifdidion, or whether 
they ought to be referred to pivil cognii- 
zance. 

But in truth, the value of the thing 
ftolen is not to be regarded, but the in-* 
tention of the thief. The law fhouid 
make no drfferencein crimes of the fara,e 
genus, and in all fuch the nature of the 
punifhment fhouid be th^ fame. But as 
there are different degrees of crimes of 
the fame genus, fo there may be difie- 
rent degrees of the fame kia^ of .pur 
nifhment. 

Thus, fuppofing theft to be punifhed 
by recomp^nee for. the thing ilolen, £ac 
to the State, 4knd .c<»ifinem^nt to labour ; 
this punifhrncnt might be apportioned 

according 
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according to the value of the theft, and 
the atrocioufnefs of the circumftanccs 
attending it, by inflidling a heavier fine 
and a longer duration of labour and 
confinement. ' 

But when greater and lefler thefts, 
thefts committed without force, under 
circumftances of extreme indigence, and 
thefts perpetrated with circumftances of 
grievous violence, are all puniflied alike, 
it contradids every principle of diftri- 
butive juftice, which, as has been infifted, 
ought to be the meafure of punifhment ; 
for juftice demands equality, nee patitur 
fcuticd dignuniy horribili Jlagello cadu 

But the fentence of our Law in Petty 
.Larceny is too rigorous and difpropor- 
tionatc to the oflFence. It is puniflied by 
whipping or^ther corporal punifliment ; 
by imprifonment^ and fometimes by 

tranfport* 
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^an/portation, which modes of puniih* 
ment appear to be very iihpolitic and 
improper in all cafes whatever. 

With regard to wbipptn^j it feems 

totally incbniiftent with the nature of a 
Iree government. Among the ancients^ 
and even among the Saxons^ it i^ais ne^ 
Ver inflided but oh flaves^ 

It has indeed a mahifeft tehclency to 
render offenders defperatc in fociety : for 
Vrhat good can poffibly be expeded from 
thofe mifef abld wretches, who have groan- 
ed under the lafli of the public execu- 
tioner, and been opeilly exhibited a% 
fpedacles of the loweft infkmy ? After 
they have been thuS expofed, they can 
neVet hope to acquire a degree of cl'edic 
fufiicient to get into any ufeful or honefl: 
employment; fo that being enured to 
bafeneft, they become utterly profligate 
and ibandonedi 

Vol. II. N In 
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In whatever liglit we confider fuctt 
^uniiBiment, it will appear highly im- 
politic: for they who realty dread ky 
and have yet fome fenfe of fhame re- 
maining, inight be deterred by' more mo- 
'ierate pumfhments; inftead of being ren- 
'dered q^jntc defperate and abandoned by 
undergoing fuch infamy. As to thofe 
who are dead to all fenfe of fhame^ it !» 
to them little or no punifhment. 

• ^ , . .■ 

^ With refped to imprtfonmentj where 

it^ is inflided by itfelf merely as a pu- 
nifhmenty h does not appear to anfwer 
any good intent whatever. It locks up 
a member of fociety, and renders him 
a dead weight to the community, and 
. has generally a very bad effect upon hi» 
morals. 



- / 



At Common Law a man could not be 
imprifoned in any cafe, tmleft he had 

been 



fbeen guilty of fome . force and viol^^e^ 
^fpr which his bp^y, was fubje<a to i^- 
^prifonment) as one of tl^e higheft exe« 
> cutiqns of the law, Imprifq^mejat) ^hoiy 
^eyer,, is now iqaiaed by S^ifttut^^ 
^ riety of cafes. 

« 

But furely it is agalnfl: all principles 
; of found, policy to impure men wjithin 

a loathfome prifon^ , where they are ,pf 
. no fervice to focieiy, and w^ere th^^ir 
. pup^f^entand fu^erings^are. lb fec^t 

as not to operate on otb<^a.by ,way pf 
f example. 

It is to be confidered likewife,.itl^at 
this method of punifhing trivial mifde* 

. meanors, often, involves the innocent fa-* 
m\\j of an oflFender ,in f^in, by dqjpriy- 
ing them of ^hat fupport^which they 

. jderiyed fj;om hia i^iduAry. 

N a It 
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It is indeed often a greater punifhtnetit 
to his family than fo the delinquenc 
* himfelf ; the confinement perhaps is the 
moft he endures, while they are not only 
precluded from his affifiance, but are 
fometimes almoll reduced to beggary rb^ 
maintaining him* 

* f 

To make Imprifonment an effe£hral 
puniihment, labour fhould be fuperadded* 
and delinquents fhould be obliged to 
work for the benefit of the party injured 
and of the State. But to make it a pii« 
nifhment merely as a confinement, feema 
to be againft all principles of reafoa an4 
' policy. 

Lord Coke fays, Imprifonment muft be 
Cu/Iodia et non ptma ; for career ad ho^ 
mifies cu/iodiendosy non ad puniendos dart 
debet. But in how many rnftances of 
daily practice is Imprifonment direded 
'^ ' merely 



CRIMINAL LAW- i8i 

merely as a punifhment ? In all mifde* 
meanors which are finable, for inftance» 
Imprifonment is generally added as aa 
aggravation of punifhment. 

The confequence is, that where a de- 
linquent is mafter of any confiderable* 
property, or can, by means of his parti- 
sans and adherents, be fupplied with 
money, his Imprifonment, in many in* 
fiances, becomes a matter of triumph, 
inftead of puni(hment. He lives with 
eafe and elegance, entertains his friends, 
Ijitrghs with them at his fentence, and, 
to the reproach of government, infults 
the law, by which be has been tried and 
condemned* 

Examples of this kind have a more; 
dangerous tendency than is readily con-* 
ceived. No delinquents whatever ihould 
have it in their power to defy or elude 

N 3 the 
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the law, by making that whifch was ih-' 
tended as a punifhment to thent^ become 

i ridicule to tlife laivs themfelves. 

» 

With regard to Tr an/port atioriy it was 
not a punifhment at G)mmon Law, but 
offenders were in antient times permitted^ 
to abjure the realm, in like manner as^ 
tfte Roman dthzietis, when afictrfed,- mij^f 
g6 into voluntary exile. This purffli- 
xrietit was firft introduced into' Efigldfid 
by Statute 29 Eliz. c. 4. which enafts, 
that " dangerous rogues, and fuch as 
will hot be reformed of their roguilh 
courfe oF life, itirght lawfully be bi- 
^* hifhecJ out of thi realm dnd all bthet 
** the dominions thereof, into' fuch pirts' 
** beyond the feas as fliall be for that pur- 
•* pofe affighed by the Privy Council : 
*' or dtherivife be adjudged perpetually to 
" the gallies of this realm^^^ And by Sta- 

tulies 4 Geo. I. c; I T. and d Geo. L c. 13/ 
3 any 
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any perfons conviflted of Grand or Petjt^ 
Larceny, may, at the difcretion of. the 
Judge, be tranfported for feven years.' 

This puaifhment is likewife inflided by. 
(everal other Statutes, but it feems very 
4iffici;ilt tfh iul^fy it on tl^e footing of 
(bund policy. To baniih notorious of^ 
imdtrs from one part of the King^s do« 
sninions to another, is only to ihift, not 
to remove the grievance. 

But it will be urged, that by being re- 
duced to flavery in the Plantations, the/ 
i are prevented from doing mi(chief, and 
are not fuch a nuiiance there, as they 
would be were they fuffered to remain 

in the Mother Country. 

> 
There does not a^ppe^r* however, to 
be any great weight jh this argument : 
ft»i epfyyitjifta^diflg the 4iftance, the- 

N 4 incon- 
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inconvenience ivill be ftill felt ; dnce th9. 
Mother-Country^ ha8 an interaft ia ihe^ 
order and welfare of the Cdonies, whkli^ 
is' interrupted and prejudiced by the pro- 
fligacy of thefe ?^bandoned convi^a. 

"Why might not a certain number of* 
thefe criminals be condemned to hard la-« 
bour at home, under proper regulations^ 
where they might work for the benefit 
of Society, for a time to be limited apr 
cording tb the enormity of the ofFenqe ? 
How ufeful might they be made, were 
they employed in repairing the roads, in 
]nines> falt^-works^ and quarries ; or idi 
to work in thofe trades or employments 
which require intenfe labour, or qre of 
a noxious nature ? Might not the great- 
eft criminals be fent to our fa£tories in 
Africa^ or to difcover and eftablifli new 
colonies in the South Seas^ or be em- 
ployed in any other enterprizes at- 

. - t?adecl 
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t 

tended with danger and difficulty ? Such 
puAifhments would be of benefit to the 
public, and the criminal, inflead of be* 
ing excluded from Society, might, after 
fbrfaking the habitude of evil, at length 
be reclainied, and become a good fub** 



C H A p. Ih 

Of Per jury n 

PERJURY U, by the Common 
Law, defined to be a crime com-* 
piittedf when a latvfulozxh is admiqi- 
ftered, by one who hath authority, to 
any perfon in a judicial proceeding, who 
fwears wilfully ^ aJfJoluUly^ aitid falfely^ 
in a matter material to the iflue or caufc 
in queftion, of his own accord* or by the 
fubprnatioa of another, 

perjury 



^ , 
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PerJHr7rnjay.be wnwjuitjtcd, not only, 

|p, a Coprt qf Recor/d, byt ip ainjr o^<^ 
l^ji55ful,(?ourt,, as. a Coujr,t Barony ^r .. 

f 

"VPyrc an.; oath, is. Ujkfa. hefijf*. qije^ 
\«(bo katk not authority to adj^inifl;^: 14 
or where a court hath no authority X^ 
hold plea of a caufe, there Perjury can- 
not be committed. 

» 

It may be coUeded from hencej that 
our Law in cafes, of Perjury is merely 
j^litical, and pays no regard to the im- 
iborality of the crime : for it is not the 
faHe oath a}one> but the falfe oath taken 
before one who has authority to admini- 
fterit in a judicial proceedings ^c. which 
makes the crime. 

It was formerly a matter of debate 
among the Civilians, v^hether Perjury 
was properly a crime ox not, cogni- 
zable 
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zkble at a human tnbunai. It was de« 
dared by the ordinance of the Emperor 
jtiexanderj that God was the proper - 
avenger of Perjury, and many of the an- 
cients feem to have been of opinion that 
Deorum injurias^ Diis cur£. But the bet-, 
ter opinion is, and has ever been, tibat. 
Perjury is a public crime, properly pu- 
nifhable by human Laws, as notl^i^g 
can be more injurious to Society ; And», 
unhappily for this nation, it is a crime 
fo frequently committed, that it feems to. 
be one of the charadkeriftic vices of the. 
times. 

Perhaps the frequency of this crimcf 
may, in feme degree, be attributed to 
the multiplying of oaths, and to the 
little folemnity with which they are ad- 
miniftered. So facred an appeal ought 
not to be made on flight occafions ; and 
when requifite, it fliould be made with 

the f^igheft awe and reverence. 

The 



- The manner therefore of adminifter- 
iDg oalhs on mod judicial proceedtnga 
is highly inexcufable. What impreflion 
can be received from words unintelligibly 
xhuttered over in a hurry, merely as it 
were for the fake of form ? And what 
reafbn can be given why the perfon who 
IS about to take the oath, ihould not in 
all cafes whatever repeat the words in 
a diftind and folemn manner, as is done 
by thofc who take the oaths to the Go-^ 
vernment, or by fuch as are examined as 
witncffes in the Courts of Scotland^ or 
upon commiffions iflliing from any of 
their Courts* 

The crime of Perjury, by the Laws of 
fome nations, was capital. It was pu- 
nifhed with death by the Laws of Egypt. 
The Egyptians^ we are told, efteemed 
this crime equally impious to the Gods 
and Men. To the Gods, by bringing 

- their 
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ihek' mftjefty into contempt; tomeni by 
dcftroying the ftrongeft bonds of Sodctf 
and good Faith. 

« 

• I * * 

» 

By the Grecian Laws it tvas likewiie 
in fome places punilhed with death ; in 
othersy the perjured fufi^ered the fame 
puniflxment which was due to the cria^ 
with which they charged any innocent 
perfon* Iii fome places they oaly under «» 
went a pecuniary fine« 

But if they efcaped (mnifhmentt it 
was thought) ncverthclefs, that the Di-^ 
vine vengeance would not fail to over- 
take them : And we have a remarkable 
inflance in Herodotus^ of the punifhment 
of G/aiicuSf who confulted the Chraclc 
of Apollo^ whether it was lawful to pet- 
jure himfelf in order to detain fome 
money which had been intruded to h\tn^ 
whofe whole family was utterly extinft 

in 
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in a few geaerations, though he aftet^ 
Drards returned the money. 

The Roman Law was very uncertain 

-with refpe£t to Perjury: Sometimes it 

^as punilhed with fame mark of infamyr 

.as degradation^ &c. fonvetimes the pet^ 

jured were punifhed with the fufies ; at 

other times they have» according to fome^ 

* been punifhed as traitors by the Zi^x 

Julia de Majeftatc And we find an idle 

diftin^ion between thofe who fwore by 

: the .Deity, and thofe who fwore by the 

Emperor, ' whieh has occafioned . much 

controverfy in the civil codes, not worth 

taking notice of here. 

By the Law of Scotlandy Perjury is 

. puniihable by confifcation of moveabjles, 

. holding the perfon in. ward for a year 

and a day, and incapacity . to hold .any 

- office. 

la 
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■ Intiiis Kihgddm,'¥feVj6fy,at lliethne 
of iht'Sdxbnst'^'iA z'ciiisit of ittilkyft}- 
cal cDgtiizahcb, and puniifhed With eternal 
difcredit of ' teftiniohy, ifld * fdmctihife* 
with banifhment, and with grievous finea- 
totheldog, a^Hke^He'tcrifHejU^Se. 

'the Cdngiieft ' was iJunilhtd ' QitUhliHiX^ 
with * deith, ' f6metimfes'^ V t^hfifttticnt, 
arid foiricttmes by cbf pblral putilftltiieht, 
^c. ' •Sohie,' he t6ll^ \ls, hid tHAt tbngiics 
cut out. "lBut*'he*"vefy jiiffly '<^ei:Vb, 
S^veri Ldiju's' art never duly ^xitcutld. 

Afterwards the. puniflimentT came 'ta 
be more mild; for F//^^ (aith, jiirox tn^ 
jiiria eft quie omnzummobilium omjfionem 
cokfert^ ^c. deperjurio cohvz^is. .'At 
length it was piinifhed with fine, iniprlfon'^ 
•ment, and difability to bear teftiniony. 



At 
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At CSommoQ Law, Perjury and Sub^ 
ornation of Perjury arc piinifhed by finct 
imprifonment^ pillory^ ^c. and incapa'*^ 
city of ever being a witnefs* 

By tbe Stat. 5 Eliz. c. 9* perfbns fub^. 
orning witnefles, forfeit 40 /• and if the 
offender hath not wherewithal to fatisfy 
the faid forfeiture, he fhall fuffer fix 
months imprifonment without bail, (land 
in the pillory one hour, and be for evef 
after difabled to give teftimony in any 
Court of Record : And he who commits 
wilful Perjury fliall forfeit 20/. fufFef 
fix months imprifonment without baiU 
and be ever after difabled to give evi-» 
dence. Herealfo, if he hath not where* 
withal to pay the fine, he is to (land in 
the pillory, with both his ears Hailed* 
The forfeitures are to be divided between 
the King and the party grieved^ 



Br 
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' By Stat. 1 Geo. II. Ct 85. perfons guilty 
of Perjury fliall, over and above the pu- 
ni&ment already inflicted by Law^ be 
fent to the houfe of correction for a time 
not exceeding feven years, or may be 
tranfported to the Plantations for fevea 
years in like manner as felons. 

Perjury being a crime of the moft 
heinous nature, ought undoubtedly to 
be punifhed in the moft exemplary man- 
ner. It does in fa£t bear in it the feeds 
of all other crimes, and ^he perjured 
"wretch muft either have no belief in the 
Deity, or be fo abandoned as tp fet the 
Supreme Being at defiance. As the 
breach of an oath is one of the higheft 
offences againft God, fo the purpofes 
for which oaths are violated, are gene- 
rally attended with the moft flagrant in- 
juftice to man. 

Vol. \l. O The 
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The gu.mflioieiit tljet^fpjte of tbis.cqjie 
feeroa tp, be exitr«mdy iaadwiuatfi^ ^i 

pojunds^ ov oi^ a. ^gec ium^ fidc: a ccime^ 
o£ Ais nature ? 



As to the pillory^ the Qth.er part of, 
the punifhinent, the fame objedions ma»y 
be made to it, as are above urge<i againft 
ivhzp^in^. B^fides,, how c^n v«:e e;cpe<3: 
that they who cannot be awed by a fenfe 
of the duties of religion, jti/iice^ and 
humanity J can be fufceptibk oijhame. 

The Grecian Law feems. to be, in forae 
refpe^s, a good guide for inflitSing pu- 
niflwnents in cafes of Perjury* By that 
Law it was provided, in fome places, that 
the Perjqrer fhodd fuffer the fame pu- 
nifhment which was due to the crime 

3 whqrc- 



yfifi€f^m thiy cfijn'getr aiiy JrfnBc^iit' 

^foper ptmTDithent' iil- cafes v^tifefie tttfe 
P^'tity rfelp4a:8 aiiy- crStilflit lifattkr;' 
but" Itertf tfr« mufH ihk^e' a' difflfa'aidn. 
me^ref tlifr' ^eijufy ii' dlfcdvererf befdre 
tlieiiijurdi patty hafe undergone the pii- 
riiflinierit due to tlie crime he'isihijuflly 
accufed of, tKere the above piinlflimerit' 
of the perjured leems to be a juft eqm-' 
Valent ; but wtien the innocent party has 
fufFered puniflimeHt iri confequence ot 
the Perjury, there the forfworn wretch, 
beiJdes undcVgoittg the Wnt pumfiimWnt, 
{k6\iti be dbltgfed t6 m^kfe'all piofliblb re- 
piarktiori to the innodiint pattyj ot' his- 
rej^efehtativcs, 

A^heti^tfieiT^erjttiy W6n^ fiibjedf'th'e' 
IHiftjr'^oTigfufty' atcufed^to' caphaf pii- 

O 2 nifhment, 
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nifhmenty there the perjured per (on 
ihould fuJBFer death, as being guilty of 
deliberate murder, which Britton tells us 
he was fubjeft to by our ancient Law. 
And it may be queftioned, whether the 
perjured perfon does not deferve deaths 
even though the Perjury fliould be de- 
teded time enough to fave the life of 
the innocent : For as the intention of 
the Perjurer to take away the life of an 
innocent perfon is manifeft, he ought to 
fufFer death, though the efFeds of his 
intention are prevented. In this inftance, 
nonfadunty fed mens agentis attenditur. 

Where the confequence of the f er^ 
jury may only afFedt the property of the 
injured party, there the Perjurer fhould 
be obliged to make good the lofs fuf- 
tained, or which might have ' been fuf- 
tained, and ihould moreover pay a fine 
to the State, and be confined to hard la- 
bour, 
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bour, for a certain time, at the difcretioa 
of the Court. 



In all cafes there fhould be a recom- 
pence fpr the injury, befidcs the fine to 
the State, agreeable to the practice of thp 
Civil Law, by which the injured party 
was intitled to a civil adion againft the 
perjured, befides the criminal accuf»- 
tion. 



CHAP. III. 

S E C T. I, 
Of Libels. 

BY our Law, a Libel is defined to be 
a malicious defamation exprefied 
either in printing or writing, and tend- 
ing either to blacken the memory of one 

O 3 who 
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^}^ i^ /Jefd, 9r rf^p TPg^t^ of pAT 
who is alive, and to expofe bim |o hib- 
tred> contempty* and ridicule. 

In 9 larger fepf?, a Libel C^nUJes an^ 
defapatioflL whalieyer^ expreifed pjlt]bLj^f 
by figps or piftiire^, a? by fixing ijp ^ 
jg^llows againft a fpan's door, or paint- 
ing him in a ihameful and i^nominip^j 
manner. 

The caufe for which the Law puniflies 
offences of tjiis p^tujre, ij tljeir diredt 
tendency to a breach of the public peace : 
And it is for this reafon, that the Law 
will not allow a juftification of a Libel, 
by alledging, that the contents thereof 
are true, or that the pecfbn upon whom 
it is made is of bad reputation ; fmce the 
greater appearance of truth thece i^ ip 
any xiialiciQus invedtve, £> much more 
provoking it is« 

The 
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T^c Law, however, makes a very juft 
cTiftin&ioh m this cafe. If the offender 
\>e profecuted by information or indidt- 
nieht, it is not material whether the 
matter be true or falfe ; but in an adion 
oh the cafe, the defendant may juftify 
itiat the matter is true. 

The reafon isi that in the proG€%din|; 
by information or indidment| the fid^ 
vantage of the public is confidered j for 
the public is interefted in the preferva- 
tion bf the fledce ; therefore the truth or 
felfehobd of the Libel is not there the 
pbihi to be confidered j but an action on 
the cafe is for the benefit oi^ the party 
Iffcfetted or defamed, and it veouldi be 
againft f fiafori and jufiice that he fhould 
obtafft any redrefs where tlfie matter al- 
fedged agaiihrt hiii is proved to be trixe. 

The Civil Law, neverthelefs, took no- 
tice of a difference with refpedt to de- 

O 4 famatory 
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famatoiy truths, which is very obferv- 
able. If the defamation was of a nature 
in which the G)mmonwealth was con-f 
cerned, as if one charged another with 
theft, or any crime which concerned the 
Republic; in that cafe, if the enlarge 
were true, the libeller was abfolved : If 
the defamatory matter refpe£ted fome 
vice of nature, in which the public was 
not interefted, in that inftance, the de^ 
famation, though true^ was punilhe^^ 

Some writers, hov^ever, difapprove of 
this di(lin£tion, and fay, that defamation 
does not anfwer the en4 of conviction ; 
iince the courts are op&n, and there is ^ 
legal way of accufation, and proof for the 
difcovery of crimes ; and therefore that 
all defamation, whether the fads al- 
ledged be true or falfe, fliould be liable 
to punifhment. 



Tq 
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To this, neverthelefs, it may be an* 
fwered, that many perfons, fometlmet 
through fear, at other time? from wilr 
ful connivance, are backward in comr 
mencing public profecutions ; but when 
inflamed by anger, or any fudden tranf- 
port of paffion, they often difcover the 
criminals, whom before they .partially 
concealedt 

Now, as it is the intereft of the State, 
that all crimes ihould be d^fcovered, it i^ 
confequently for the public intereft to 
^vail itfelf of the paflions of mankind, 
and to take advantage of their unguarded 
moments, in order to detect thofe crimes 
which might otherwife never be brought 
to light, ■ . . 

Add to this, that when men know 
|hey are liable to be reproached with the 
pinies and vices of their nature, it is an 

5 additional 
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«dditionEi rcfbraiak on dieir toMiQdt>, ^nd 
perlops the tongue of iavediveii yA/tn 
guided oalf by trath, it a ^op&t fe]^ 
{liemeiit to the Law; a« it ftiglfi»ti4Ke^ 
tfaofe (lenders with ififumy^ ifrho might 
be artful enough to elade the cognizamie^ 
m at leaft to efcape the putu(hm6nt (X 
the Law. 

It may be a queftion therefore, whe- 
ther the good which may refult from 
luch a reftraint on men of bad difpod-^ 
lions and fcandalous liveSt dc«^ nol moft 
than counterbaknce the mi£:hief which 
may now and then enfue from 6'cta(iofi*l 
breaches of the peace, in eonfe^Mfi^e Ckf 
ppbraided guilt ? or indeed whetbet ihfc 
former does not preponderate ? 

Befides^ though it be admitte<f the 
greater appearance of truth there \% hi 
any malidous invedive, fo mtieh thd 

more 
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vu>re prowkiQg it in; 7»t k dbet not 
tiiercfbre 4S»llMr, lisiU, the more likely «t 
is to tend to a breach of the peaces Ibt 

fuch accufations, though they fink deeper 
intQ the inificl« aiul occafion greater f n- 
xgm9i ^G^uktv^^ than if they wens 
fj^l#p, yet they 4o not provoke ftich re^ 
fcfttjijieqt w tends to a breach of th« 
l^suffi for j:oafc»ou8 guilt is gcncrallf 
timii} and ^verfe from oppolitioo. 

W^s the doi^rio^ of Lib^ki ^s fet for^ 
in o^r L»w BoQ^fi^ rigidly a4apte4 ift 
pra^ice, there is fcar?e ^ny rffle<aio» 

lyfaich might not bedeemedlihallQUs: Fcarv 
according to fome, fcandalous matter ia 
not neceflary to conftitute a Libel ; it is 

§novgh if the defeadiwit induces m ill 

^pinioa to be had of the plaintiff. 

But this makes the offence & unceKi 
tain? and admits of fuch a latitude of 

conftruc* 
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conftrudion, as opens the way for the 
gratification of malice, and cxpofes the 
fubjed to pppreffion. 

> 
It was formerly^ likewife held criminal 

to write againft any known Law ; which, 
if literally enforced, would put a ftop 
to all improvement ; for though as citi- 
zens we are bound to yield obedience to 
known Laws, yet as men we may never- 
thelefs point out their inexpedience, and 
give reafons for their repeal : and unlefs 
reproaches on the Legiflature are mixed 
with obje£kion6 againft the Law, it can- 
not, or at leafl ought not, to be deemed 
libellouSt 

• • 

But fince the Revolution, the dodrlne 
of Libels has received milder conftruc? 
tions, though, in fome cafes, they may 
yet be deemed too rigorous. In all well 
ponftituted States, however, Libpls ought 

to 
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to be punifhed in an exemplary manner ; 
for the reputation of the fubjedl ought 
to be held mod dear ; fmce on that the 
order of Society in a great meafurc de- 
pends. 
» 

SECT. II. 
Same SubjeB continued. 

• 

ALL States which have arrived to any 
eminent degree of refinement, hav« 
provided punifhments againft Libellers. 

By the Laws of Egypt^ a calumniator 
was condemned to the fame punifhment 
the perfons calumniated would have fuf- 
fered, had the defamation been true. 

The imperfedllon of this inftitution, 
however, is obvious : for this regards 
thofe kinds of defamation only by which 

another 
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anothev is^ u]^raided' >fs^ith^ fame ctvbAc 
agtinft the Law^- and does' not fccufd the 
ftt^£k from' thofe (k^amtttiofafr wiiicb 
ooJ^ wound' hia rcpirtatk)iu 

Befides, there is this inconvenience 
attending .it, that it may deter timid and 
cautious men flroni acclifirig'delinquents, 
left for want of evidence, or through 
craft of tBe" a:trcufed, or' the inattention, 
miftake, or partiality of the Judges, or 
ahy other acddeitt, they- fhotrld fail in 
tftfcii- a€ttiiatioh,' atKi'be cotftfettintd to 
fuffer the punifhmerit of the guihyi' 

' By the' Laws- off Grteccy defatttatfOn 
itas ptmiii^ed by fine- By one of Sblon\ 
Eaw^ he who calumniated" or defalhed 
any perfon, while alive, in the temples, 
judicial courts, treafuries,- or places where 
games are* celebrated, was to pay three- 
dvachms to the injuFed^party^ afid twci- 

to 
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tOi the public teeo&ir^ We imd aiMtlbsr 
Lftw ofi tok whick pro<?kl'eS) that He^^pHf<r 
rebuked another with coinmitting a hei- 
nons ofFence againft the Laws, fhall he 
fined a hundred drachms. Likewxfa he 
who upbraided another with cafting away 
his buig]i;ler». wa& te be. fined* 

We xneeti with many other Laws 
agai?il: defaiwation which are merely 
prohibitory, and to which we do not find^ 
any p(ui>ifliineot annexed ;« fo. that >they. 
mull have, beea punifhed.difcretionally. 
Even the orators, we are told, were liable 
to bc'fined,. if they were abufive on any 
one in tbeixhacaogue^t 

The Mhsnians had one Law of a< very* 
fingular nature, which was purely poli^ 
tical : for at Athens any one might bring 
an adioQ> of. flander ag^aoft him who 
difparaged or ridiculed ;any maa or wo- 
man 
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xx]^n for being of a tfade. Trade at 
Athens was vaftly Encouraged, and per- 
fons of the higheft quality did not dif- 
dain to engage in merchandifc. Even 
Soton himfelf, as' Plutarch informs us, 
applied himfelf to merchandife. 

The ancient Roman Law, in cafes of 
defamation, appears to have been the 
fame with the Egyptian, and to have in- 
fli£ted punifhmenls by way of retaliation. 
Afterwards flanderers, who upbraided 
another of any grievous or capital of- 
fence, were punifhed with death. 

By the Law of the Twelve Tables, 
Libels were capitally punifhed j but be- 
fore the time of Augujlus this Law was 
altered, and the punifhment was made 
corporal. 

By the conftitutions of Theodofius^ all 
Libels were to be burned. The Empe- 
rors 
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tors Valentinianus and Vaktis itgain made 
the ipunifliment capital^ not only to write 
and publifh a Libel, but if the perfon 
who found it, publifhed the. contents, in*^ 
ftead of deftroying the libeL 

The Law of ^ngtandy as is very Well 
obferved by a modern author, in this and 
many other refpeds, correfponds rather 
with the middle age of Jurifprudence, 
when liberty, learning, and humanity 
were in their full vigour, than with the 
cruel edicts that were eftablifhed in the 
dark and tyrannical ages of the antienfr 
Decemviri^ or the later Emperors. 

But here it is to be obferved, that 11^ 
Ibels which related to private perfon8» 
were only to be capitally puniflied when 
they put the life of the perfon defame4 
in danger* 

: Vol. II. P Ai 
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As to thofe Libels which only coo- 
cexoed aaother^s fajne and refiiUticH^ 
they feem to have been pmiiiked at di(^ 
cretion. The only pofitive peaalt^ yf€ 
find in this cafe is, that the Defamer was 
by Law declared incapable of making a 

Will. 

The Law of Scotland, with regard to 
this ofiFcnce, in fome degree agrees with 
the Roman Law: The punsQuneat of 
Libels being arbitrary, except where the 
Prince was abwfed, or where a cs^ta) 
crinrve was atledged agan^ any man ; in 
which cafes it was capitaL 

By our Law this offence fs punifhable 
by feie^ imprifonment, pillory, or other 
corporal puaiihment, at the difcretion of 
the courts according to the heinoufnefs 
of the crime. But indeed for c^eoces 
of this nature, the punifliment by fine 

feems 
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feems of all others the moft proper: 
And the inftitution of Solofiy by v^hlch 
three parts of the fine were appropriated 
to the party defamed, and two to the 
public Trcafury, may ferve as a good 
guide in offences of this nature. 

If the offender is unable to pay the 
fine, he fhould, in this and all fiich cafet, 
be femoiced to hard work, till the fine 
is raifed from the profits of his labouri 
to be diftributed in ihanner as aforefaid 
For, ^i ntm habet in crumtna^ luet in 
corpore^ 



Pa CHAP. 
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CHAP. IV. 

Of Ajfaults and Batteries. 

AS profecutiona for AfTauIts and 
Batteries too frequently come un- 
der the cognizance of the criminal ju« 
rifdi&iont and are often made inftru- 
ments of oppreffioui it may not be im- 
proper to make fome few animadverfions 
on this fubjed. 

An aflault is defined to be an attempt 
to offer with force and violence to do a 
corporal hurt to another ^ as by (biking 
at him with or without a weapon, 07. 
prefenting a gun to him at fuch a dif- 
tance to which the gun will carry, or 
pointing a pitchfork at him, ftanding 
within the reach of it^ or by holding up 

one's 
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one's fid at him, or from any fuch like 
a£k done in an angry and threatening 
manner. 

A Battery is faid to be any injury 
"whatever, be it ever fo fmall, done tp 
the perfon of a man, in an angry or 
revengeful, rude or infolent manner; as 
by fpitting in his face, or any way touch- 
ing him in anger, or violently joftling 
}iim out of the way. 

We fee by thefe definitions, in what 
flight cafes a man may incur the penalty 
of the Law : Even an involuntary mo- 
tion^ which may proceed from a man 
in a fit of pailion, is liable to be con- 
firued into an affault. 

The Law, it is true, cannot be too 
careful of the prefervation of the peace ; 
and the order of Society requires that all 

P 3 afls 
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akd$ tending to ^ovocation 0iould hs 
^lef^ed, But ftUl it ought to be cxn 
tremely cautious how it deems motions 
and geftures criminal, left, while it en- 
deavours to reftrain the ill confequences 
of ungoverned paffion on one hand, it 
ihould open the door to cool malice and 
revenge on the other; for defigning 
people may, and frequently do, pur- 
pofely exafperate men of choleric tem-r 
pers, in qrder to provoke them to fbme 
unlawful aft, pf which they may take 
advantage, 

It ihould feem moft reaforiable, there- 
fore, to confine Affault to an aSiudl\Xr 
tempt to do hurt, ^c. and not extend i( 
to a mere threat, fuch as holding up thp 
fift, i^c. («• ufing menacing geftures. 

Perhaps likewife it would not be im- 
proper to make the Law more moderate 

5 W 
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in profecutions for Aflaults. At prefent 
the profecutor may prefer an Indi£tment» 
and if the defendant is found guilty, he 
may afterwards bring an adion at Lav 
for damages^ 

Aflaults upon Indi<f3:ment are ufually 
puniflied by fine to the King; and the 
profecutor is left to recover damages by 
adtion at Q)mmon Law. But thefe pfo- 
ceedings are very expen five, and con£b* 
quently in many cafes extremely oppref^ 
five ; fince a defendant, unlefs he is in 
more than moderate circumftances, may 
be abfolutely ruined, even for a flight 
Aflfault; which is a punifliment ex« 
tremely inadequate to the Offence. Anii^ 
on the other hatid, the profecutor and 
plaintiff will obtain little or no redrefs, 
befides the gratification of revenge. 

Indidments, it is true, ace fdmetlmes 
neceffary, other wife Affaults and Bat- 

P 4 teries 
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teries might be committed fecretly, and 
•with impunity : for where the party af- 
iaulted has no witnefs, he would be 
Ifvithout remedy ; finqe in an a&ion at 
Common Law, no man can give evidence 
in his own caufe : but in a profecution 
by Indidtment, the profecutor is evidence 
^or the King. But, neverthelcfs, as he 
may afterwards have an adion at Com- 
mon Law, in which the record of the 
convidion upon Indidment is evidence, 
he is virtually giving evidence in his own 
caufe. 

i 

Why, therefore, cannot thefe proceed- 
ings be fhortened, fo as to anfwer the 
ends of juftice, without becoming inftru^ 
ments of oppreffion ? Why cannot the 
profecution on the IndiiStment be finalj^ 
find include the punifhment of the De- 
fendant and the recompenfe to the pro- 
fecutor at the faine time, by adjudging 

» fine 
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a fine according to the circuiQftances of 
the offence, and appropriating one third 
part to the King, and the remainder to 
the profecutor? 






This would be a fliorter way of re- 
drefling the injury and punifhing the 
guilty^ and would prevent^ the multiply- 
ing of fuits; which, in flight oflFenceSi, 
becomes cruel and opprefSve. 

Befides, there are many offences of 
this nature, which are fo trivial, that 
where the defendant is found guilty, he 
is only liable to an inconfiderable fine ; 
and in an a^ion at Law he would be 
liable to no damages which can affedl: 
him, if he happens to be in good cir- 
cumflances ; which is an encouragement 
to men who have money at command to 
be quarrelfome and infulting. 

But 
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But was the greateft part of the for« 
£sitiire to be apfdied to the profecutort 
it would in fad aggravate the punifli^ 
snent of fuch delinquents ; for no cir«- 
cumftance is fo grating to a malevolent 
and vindictive fpirit, as to be obliged to 
benefit the objefl; of its revenge, 

SECT, II, 
Same SuhjeB continued. 

■npHE prefent method, as has been ob- 
ferved^ is not only oppreffive to de- 
fendants, who may be ruined by ex- 
penfive profecutions for the flighteft of^ 
fences, but is often an inadequate re- 
compenfe to the party injured. All the 
trouble and expence of the profecutioa 
lies upon him, and after he has made 
proof of the injury done to him, th^ 
fine accrues to the Fifk. 

>is 
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A$ to bis remedy for damages by 
fJddott at Ccwunoa Law, imlefs the in-- 
jury is very enormous, he will fcarce re-* 
cover damages fufficient to reimburfe hia 
charges; for ihould the damages ad*? 
judged be> as they fometimes are, barely 
fufficient to intitle hira to bis cofts^ he 
muft, neverthelefs, lofe a great part of 
the money dilburfed ; for by the rules 
qf taxation, he will not be allowed many 
articles which he muft neceffarily expendt 
But this is a practical nicety, foreign from 
the prefent enquiry. 

There feems, therefore, to be no valid 
reafon why fatisfadion to the State, and 
j-edrefs to the injured party, fhould be 
made diftin£t points of confideration, and 
be cognizable by different jurifdidions, 
Why fhould the injured be obliged tq 
have recourfe to fuch a circuity of pro- 
pceding, in order tP obtain redrefs ? And 

why 
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yrhy (hould a defendant be liable to be 
opprefled, even to ruin, for an oflFence, 
perhaps flight and trivial ? Both incon- 
veniencies might be prevented, if, after 
proof of the wrong fuftained, repara- 
tion was adjudged to the injured in the 
firft inllance, by the fame fentence which 
gives a fine to the King^ 

In moft criminal cafes the profecutor 
is the party firft aggrieved (except in 
offences arifing on penal Statutes^ where 
the profecutors are not aggrieved at all). 
The injury to the State ftands only in the 
fecond degree, and arifes from the bad 
example fet by the delinquent to the in-' 
citement of future offenders. 

* ft 

The profecutor*s claim to fatisfadion 
being priory ought to be potior ; whereas 
his private right to reparation, is no point 
of regard within criminal cogaizaoce* 

2 It 



CRIMINAL LAW. ait 

It a[^ai'8 to have been the fenfe of 
our forefathersy that the profecutor^s claim 
Was principally to be regarded ; for ia 
antient times, among the Saxonsy the 
pradice of Indidtment was fubfequent to 
the method of appeal. 

In cafesi fays Niat. Bactm^ which con« 
cemed damage, injury, or violence, done 
to the body of a man or his efiate, the 
King was found to be prejudiced, be- 
fides the prejudice immediately done to 
the fubjedl ; for a man difabled in body 
or eftate, is difabled to (erve the King 
and public ; and upon this ground a way 
was found out to punifh the offender by 
Indidment, befides the fatisfadion to the 
party wronged. 

The impropriety of the prefent mode 
of proceeding is the more ftriking, fince. 
With refped to crimes on penal Statutes, 

the 



292 CONSIDERATIONS (?« 

the profecutor or informa: i^ on con- 
Tk^ioa of the offender, adjudged to fiiare 
one half of the fine vrith the Filk, 
though he has perhaps fuflained no par^ 
ticular injury whatever from the offence J 
whereas in cafes where the profecutor is 
the party originally aggrieved, the fen- 
tence affords him no redrefs whatever. 

^ Thus the Law opens the door to inform- 
crs, who are frequently a£fcuated by ma* 
licious or felf*interefted motives, and boirs 
thofc who are immediately injured in 
their perfons or properties, from prompt 
and adequate juftice* 

I am feniible that fpecioua political 
rcafons may be given to colour over and 
vindicate this kind of profecution. It 
may be faid, that the good of the State, 
which is the fupreme Law, requires en- 
couragement to be given to informers ; 

whereas 
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tvhereas the compieniation for an injury 
to an individual is a private concern. 

But when diftindtions are thus artfully 
inad6, to the. prejudice of moral equity, 
is it not an indireft confeflion, that juftice 
and moral virtue in general is not re- 
garded for itfrlf^ but for the convenience 
of the State ? A principle which will 
lead bad men to conclude, that their 
aQioos not being regarded as unjuft or 
imnoral in themfelves, they have no- 
thing more to do than to elude the de- 
teftion of the Law. 

Thus this principle undermines the 
foundation on which all political diftinc- 
tions are founded; for when men are 
once perfuaded that the immorality of 
their adlions is not the olgedt of legifla- 
live attention, they will commit every 
crime which they can perpetrate with 

fecrefy. 
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f^refy. And nothing can.be more oi^ 
polite to the good of the State thaa fucH 
a diipofition. 



C H A ?• V. 

. HefleSiions on penal Statutes. 

IT will not be foreign from the defiga 
of this Eflay, to take notice of ano- 
ther imperfedion in our Criminal LawSf 
vrhich often bears hard upon the inno*^ 
cent, and leaves them remedilefs after 
jignal oppreflion* 

I mean the pradice of preferring In- 
dictments on pekuil Statute Sy wherein the 
profecutor is often fome mean wretch, 
who is merely nominal^ without pro- 
perty, without reputation, and often 
without any fixed abode. 

The 
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The confequence of this pra£tice is, 
that after a defendant has been unjuftly 
harraiTed) perhaps totally ruinedf both 
la fame and fortune) he has no remedy 
againft this .phantom of a profecutor^ 
but is left to mourn the injury don^ to 
him in the gloom of defpair, and (b- 
cretly to vent his complaints againft the 
Laws of his Country. 
« . ■ , 

It mayi as I have already obferved, be 
Urgedi that it is for the good of the Statet 
to encourage informations. — Grant it :— 
Yet it cannot be for the good of the State 
to encourage the oppr^ffion of innocence. 
If informers are neceflary, at lead let 
them be obliged to find fecurity that they 
will make good their accufation ; that if 
it fhould not appear to the court, that 
there was a juft, or at l^afk a probable 
caufe of information, they may be re- 
fponfible for the malice and falfehood of 
their charge. 

Vol. II. C^ 2«« 
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But in truth, the encouragement gtveit 
to fuch vagrant and worthlefs mifcreantSr 
is of great prejudice! ^nd contributes to 
rivet that infamy, which is annes:ed to 
the character of an informer* 

The eharader of an informer, in it- 
felfi is far from being odious or defpi^ 
cable. It is the unqueftionable duty c£ 
every good and public-fpirited citizen to 
give information of all offences which are 
committed againft the Laws of the Landt 
and to the prejudice of the commimity. 

But men of fpirit and probity are de- 
terred from doing their duty in this re- 
fpc£k, when the loweft and moft difre- 
putable members of the State are invited 
to become public accufers, and not only 
countenanced, but rewarded with half 
the penalty arifing from the convidion 
of the offender. 

The 
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The evidence of thofe who will not 
give information for the fervice of the 
public without a gratuity, is little to be 
relied on.* It feems to be repugnant to 
all rules of found policy, to hire or bribe 
men to turn public informers in a free 
ftate : And it only ferves to caft tempt- 
ations in the way of the wicked to ex- 
tort money from timorous innocence, un- 
der terror of an information ; or in cafe 
of non-compliance, emboldens them to 
prefer a falfe accufation, in hopes of 
iharing the penalty with the Crowm 

Indeed, under arbitrary and oppreffive 
governments, where the intereft of the! 
State, or more properly fpeaking of the 

Tyrant, is diftiridt from that of the 
people, policy may recommend fuch bad 
means as beft conduce to the moil op- 
preffive pnrpofes. We learn from hif- 
tory, that they have been pradlifed ao 

Q^t cordingly 
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cordingly under the worft rtignsr Aith 
as that of Tiberius and others. 

We cannot without horror re^cGt onf 
the flioals of informers in the reign of 
Tiberius J who were encouraged^ and even 
bribed to prey on the lives and fortunes 
of the innocent) and who forced many 
brave and guiltlefs citizens to undeip) 
voluntary deaths for the benefit of theiff 
families, in order lb avoiid confiicatibn 
of their etfatesv 

Tacifus has f ranfmifted to pbtfcrity Ac 
charaders of this noxious race with, that 
indelible ftain of infamy which will ever 
attend them. Delateres hominum genus 
fejjimum. And fuch they will ever re- 
main, while they are fufFered to reap 
any other advantage from their infor- 
mation) than the fatisfadion of having 
difcharged their duty> in, givipg notice 

6 ^of 
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of ofFences againft the Law of the Land, 
jiad the intereils of 4^e CQpim.unity. 

But as there is the (Irongeft reafon for 
excluding informers from any pecuniary 
benefit arifing from the convidion of 
-olfendera on peoal Statuteti, inftead q£ 
rewarding them with a fhare of the pe* 
nalty> ifi> there are reafons equally power- 
ful for making compenlation to profo* 
cutors who liave been a£kually aggrieved, 
inftead of leaviiptg them to fue for a pre- 
carious recoQipence by expenfive an^ 
cycuitous jproceedings. 



^3 C HA P. 
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CHAP. vr. 

« 

Of Informations. 

TH E method of proceeding by way 
.of Information, having been greatly 
objeded to as unconftitutional and op* 
preflive, and in its coniequences fubverfive 
of the liberty of the fubje^ ; and th^ 
clamour on thefe occafioag having been 
loud, and frequently repeated, it may 
not be thought foreign from the. fubjeft 
of this EfTay, to examine how far it is 
founded on reafon and juftice. 

Many writers have extolled the ex- 
cellence of our Conftitution, by which 
they obferve no criminal can be con- 
demned but by the unanimous verdi£t of 
twenty-four men : For in the ufual mode 

of 
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of proceedings there muft be twelve, 
who are called the Grand Jury^ to find 
the Bill of Indictment againft the per- 
Ion accufedy and twelve more called the 
Petit Jury^ to try bim upon that BilU 
and enquire whether he is guilty of the 
charge fet forth in the Indidment. 

Bu^t neverthelefs, in cafes not feloniouSf 
offenders may, by means of an mformatiim, 
be brought to trial without any previous 
ioquifition by a Grand Jury. Thefc m- 
formations are cither preferred by the 
Attorney General ex officio^ or granted 
upon motion in courts at the inftance of 
the profecutor* 

They who are jealous of this kind of 
proceeding alledge, that informations be- 
gan in the reign <^ Hen. VIL and that 
they are relids of the Star Chamber op- 
preffion $ that they are innovations with 

0^4 refpeft 
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refpe A to Indldment8» ^nd carry great 
hardCbips with thexp* 

To which it is replied» that the old 
Statutes enadtt that the proceedings ihall 
be by Prefentment or Indi&ment. Now 
it is faidt that an Information by the At*' 
torney General is no more than a Pre- 
fentment; and confequently that there 
were Informations at thp Gomnion Law. 

' But admitting thiSy it would only prove 
that Informations exhibited by the Atr 
torney General were according to the an- 
tient ufe and pradice, and would not 
ihew Informations upon motion of Court 
^to be according to the courfe of the Con^** 
pion Ljjw* 

In fa^ the promhle to the 1 1 Bfii. 
VII. c. 3. which inftitutes Informations 
^Q particular cafeS) indirectly confefies^ 

th4^ 
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that they are againft the courfe of Cbm- 
mon Law : for it recites, that for fo much 
before this time the faid offences, ^c. 
might not J Hon axfet mdy be cmvcnientfy 
ptmfhed bj the due order of h/onv^ ex^ 
eept they were firfi found and prefented 
by the oaths of twelve men duly Jhvom^ 
&c. And then enads, that from thence^ 
forth the Juftices (hall have full power 
(o he^ upoqi informatioo, &^# 



3 E C T. p. 
^rgument^for and agqinfl Infor^ 

matiom^ 

/^\N behalf of Informations it may bear* 
" gued, that there are cafes in which it 
is for the benefit pf the public to proceed 
by way of Information. Many ofi^ences 
pr mifdemeanors i^ay appear in4ifferent, 

or 
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or «ven vcnUl, to an un&ilful obfcircr, 
vbicb are enormous in them/eWeCi and 
deftriK^ive in their confequences. But 
to 4ifpover their evil ten<Jency, it may be 
ji«ccfl*ary to form our ei^amiaation upon 
abftf^ and fcicntific principles.-— r* 
Tboiigh it is true that the Grand Jury 
being compoied of perfona of more than 
tgordinary property and influence, may be 
prefumed to hare a fufficient fhare of ei^ 
pacity and difcernment to diftinguifli the 
nature of offences, yet cafes may arife^^ 
in which the mifchievous and illegal cii:- 
cumflances may be fo complicated and 
involved, that it may demand the ikill 
of one well verfed in judicial ftudies to 
point out how far the delinquency under 
fionfideration is infra£lory of the princi- 
ples, and deftrujQiye or dangerous to the 
frame of the oonftitution ; and a Grand 
Jury being deflitute of fuch affiftance, 
aay» by injudiciouily rejcding a BilU 

do 
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^o great detriment to the public.^— — 
Befides, circumftanccs may be fuppofed^ 
in which a contravention to the Laws of 
the Land may unhappily become popu- 
lar; and fuch violations fhould be checked 

by the moft early interpofition. la 

fuch cafes, a Grand Jury may poffibly 
be fo far unduly influenced by public pre- 
judice, as not to percei^i ot regard the 
fatal confe^uences of fuffering fuch IW 
centiou5 abufes to efcapc with impunity* 
^la thefe inftanoes, and in many 



» IP »*»< 



others which may be conceived, it is 
highly expedient tliere fhould be a me<^ 
thod of bringing fuch oflfenccs to trial, 
by way of Information, without having 
re<x>urfe to a Grand Jury; that m«o 
(killed in Jurifprudence, and acquainted 
with the Conftitution, may have an op^ 
portunity of defcribing the offence in its 
proper colouxsiand confequeaees, to thofe 
who are fworn to judge betweea the disr 

linquents and their country. 

This 
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This method of proceedingf it may 
be urged, cannot properly be deemed 
injurious to liberty ; fince the ifiue upon 
an Information muft be tried by a Jury. 
All the difference is» that the Informa- 
tion is not founded upon the inquifitioi^ 
pf the Grand Jury^ as a^ indidment is. 

In anfwer to thoTe arguments in fsL^ 
vour of Informations it may be laidt that 
a Grand Jury cannot ignorantly fuffer 
public abufes to efcape with impunity ; 
and if we fuppofe fbevt {o far unduly xa^' 
fluenced ^r public prejudice, how muck 
Wronger reafba have wje to imagine that 
a Petk Jury will aft under fuch influ« 
ence ? And in that cafe, the arguments 
of the moft ikilful lawyers are not likely 
to overcome their prepofleffions. 

It can feldom happen that an offence^ 
attested witl^ fatal conf^quences to th^ 

publiit 
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publiC) can be of fuch a complicated na* 
ture, as to be beyond the conception of 
a Grand Jury : and even fuppofing fuch 
an one ever to happen, yet it muft be 

remembered that the Law is not made 
for (ingular infl:ances> but is adapted to 
general cafes. The Grand Jury are 
fworn to prefent the truth; they may 
freely examine the witnefles in private; 
they hear no Evidence but what is in 
proof of the fad : therefore they are 
more likely to incline againft the of- 
fender than for him. 

It may alfo be obferved, that there is 
one great inconvenience attending the 
pradice of Informations : If the Infor- 
mation appears to have been exhibited 
without juft grounds, yet in fomc cafes 
the defendant has no way of reimburfing 
himfelf the expences incurred in his 
4efen«€ againft the profecution'; for 

the 
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the Crown pays no cofts. Whereas^ in 
proceedings by way of Indid^ment be- 
fore a Grand Jury^ if there appears to be 
no }u(l caufe of profecution, the bill is 
difmifTedy and the defendant receives no 
injury ; and if the defendant is acquitted 
by the Petty Jury, and it appears upoa 
the trial that the profecution was mali-* 
cious^ he will then be intitled to his 
a£tion» and will recover damages in pro- 
portion to the injury he has fuflained 
from the malice and injuftice of the pro- 
fecutor. 



CHAP. 
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CHAP. VIL 

Of Adultery. 

TO feduce another man's wife, and 
to commit Adultery with her, is 
not, in the eye of our Law, an offence 
of a criminal nature, cognizable in the 
temporal Courts, but is only punifliable 
by the fpiritual jurifdiiftion* Yet furely 
to alienate a woman's affeflions from her 
buibfand^ to defile her perfbot and to 
diihononr his bed, is a crime much more 
prejudicial to the peace of ibciety, than 
to rob him of a trifle eisceeding a fhil« 
ling. 

Though the influence of bad example^ 
which alone is fuppofed to make an ad: 
criminal with refpe<St to focicty, may not 

3 be 
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be (o extenfive in the former cafe as iil 
the latter, yet certainly it is more fataL 
Admitting, which neverthelefs may bei 
difputed, that there are a greater numf- 
ber of delinquents ready id make yotff 
purfe their booty, than to make your 
wife a prey to their fenfuality ; yet the 
injury received by the one, is inconit^ 
derable in comparifon of that fullained 
by the latter. 

A man's wife may be deemed no lefs 
his property than his money ; and if iEe 
be the wife of his choice, may be coh- 
(idered as the moil valuable of his pof- 
feifions ; an attempt therefore to rob hhn 
of fo ineftimable an enjoyment, is far 
more criminal in the eye of Reafon, than 
to deprive him of a few pence. He muft 
have but a faint experience of conjugal 
endearments, and muft indeed be totally 
Joft to all fenfe of honour, who does 

not 
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hot rate his wife's afFe£fcion and fidelity 
at a higher price than the wages of a 
hangman. 

The crime of Adultery was punifhed 
with great feverity by the Grecian and 
Roman laws. 

Ih the earlier times of Athens, the 
jpiinifhment feems to have been arbi« 
trary. 

Homer rnake^ HeSior^ in rebuking P4- 
rts^ tell him, that his crime, in dealing 
iiiiother man*s wife, deferved no lefs pu- 
niflxment than Xaiv©* ;giT«y, viz. to be 
ftbned to death. Rich Adulterers were', 
however, fometimes allowed to redeem 
themfelves by a fine (called Moix»fy^o() 
paid 16 the hufband of the Adulterefs ; 
whence Homerh gods all agree, that 
Mars^ when caught with VenUsi otigbt 
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to pay this fine to Vufcan, y^o would 
Act cotrfont to Ws -cnlargcincnt, tSl i\^/>- 
tune had engaged for the payment rf it. 

■ By the 'Jt-wifh Law, Adultery wa» 
|)aniihed with death. 

By. the Egyptian Laws, an ^dultcfefs 
was deprived of her nofe, that (he might 
not again tempt men to commit that 
crime with her,. 

By the ancient Laws of 'England^ tlus 

# • 

trime was puniflied very feverelyj but 
at prefent it is only {)uniflied ^by fine agd 
penance in the Spiritual Court, or by M 
aaion at Common Law, for damages. 
However, Adultery, as a tenaporal ^- 
fence> beii^g agaiuft the peace aad good 
border of Societ;y, it ihonld •fernn arei^Qii-- 
able to fiippofe, lAaH it w» trader ^die 



imd oonfequcQit^y iodidUble. 

As to the Adulterefsi by our Law (he 
4mdcxgoe8;xio:ten:^udpoi)ifbiKie&t what« 
jcver, except 4he Idb of her^^ower; and 
Ibe doea 4U)t lofe even that, if her hu& 
i)and k reccmciled to her^ and cohitbite 
mith tier -after the offence committed, 
tiOGOiding «to 4(be fiJUewkg Hiifticfa : 

Spcnte virumfkgiens muliir^ li adaherafaaa 

Xb|i8 we m»y pswi^, t^^w^i^erOllt 

JUws Jbave %e^ ^ftretpl^ to ;w ypr^^ 

« 

fonable degree of feverity in p99At9 A^ 
property, and with refpeft to offences 
.d«eQi«!clmer!dy pqlit^, >tli^ asc ^qome 
iflidmefii^ly iuc 9nA ^teimfs ivUih .re^eit 
-todniocal orioMs. Tiasis certamfy/coum- 
letaAmg the veryprinctiftesof opr-coii-' 
-fikutioa) ifer-ftfree^te like eutf, ^iii<»h 

R a is 
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is a kind of Royal Republic, cannot be 
fuftained without the fupport of Moral 
Virtue* 

In Scotland^ where a more firi&'^t^ 
tentipfk is paid to the :duti:es of Religion * 
and Morality, we find that the con&moli \ 
people are much more regular and ^r^ - 

tuous in their condu6b than ours,, and 
likewife more intelligent and ufeful mem- 
bers of the community. . Adultery there 
was always ranked among the criminal 
offences, and was punifhed by fine till 

« 

the fixteenth century ; but by a Statute 
in 156J, notour Adultery was made 
capitaL • .... 

There Is no doubt but that public in- 
attention to Morality^ tends to render 
the common people ignorant and dif- 
iblute ; for the want of religious and 
moral principles leads to a habit of diP- 

ripation9 



' 4 
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fipatlons which is the parent of vice and 
ftupidity. 



• Ovac temporal Laws pay fo little re- 
gard to Moral Virtue in the provifions 
s^gainft Adultery, that people in low de- 
gree may^ and in fa£t often do, live in, 
common, and commit the mofl flagrant 
violations of conjugal rights with im-» 
punity. It is in vain for the injured 
party to attempt the recovery of damages 
againil the Adulterer, who probably has 
no fubAance, out of which he can make 
fatisfaftion : Add to this, that the in- 
jured hufband likewife is not in circum- 
itances to purfue a legal remedy. 

It ftems reafonable, therefore, that 
Adukery fhould be cognizable by the 
Criminal Jurifdidion. Such offenders 
OiigKt* be proceeded againft by way of 
iudidmentj and if found guilty, might 

R 3 he 
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Itfc-adjddgjpd ta pny i, fintfi tty he fate^ 
according to their flation and cir&um<»!^ 
fiances ; part thereof to be applied to^ 
^mrds^ fttisfa^liOB of the" party injured9 
aod the lemaiitdflf to hi pahd to tha FUk, 
aa a cotnfies&tkHl for the breach of the 
pdace» and the injiiry done to Sociely i 
and* m defauk ef payflieat» the offeodef 
to-fufFev knpiiibiinlent. 

Tfte Ad^ulterefs might undergo fbmtf 
pulilic iiigmay or he imprifbned for fomtf 
time, at the difcretion of the court, ad- 
cording to the circumflancea of the 
cafe. 

Some provifiond of this kind wouH 

iheve, that our Laws have a regard to 

the Morals of the fubjedt, which, in all 

Laws, ought to hd the primaiy confide- 

rsttion ; finfce Laws^ without morality ard 

but Weak guardians of our perfens md 

property^ 

Is 
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^ Ss k not a refieidfio a on dur l^w^^ d^ft 
ta ohtala a dlTorce from tke. Bond o£ 
Matrimoay,. iacafeof Adultcry>, ijie in-- 
|ured party muft have recourfe. ta the 
Ecclefiaftical Court aad ta Parliament^ 
at an expence which copfifnes this re- 
medy to the opulent alone f Ts this doer 
ing equal juftice" to the rich arid to the 
poor ? 

"Viofetibns of comrabralr faith are of 
great prejudice to Society ;^ they lefleii 
that regard and attachment which mait 
'Ztid woman, who cohabit together, ought 
mutually to entertain. They^ are the 
bane of domeftrc tranquilHty, which i$ 
the foreft pledge of SbciaF Virtue; fbf 
a perturbed mind is always^ dangerous 
to Society. 

Adultery, hy consent of the woman; 
m jfOL foavecaiei mom hemmBt p&ilofi>< 

R 4 phically 
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phically confidered» than a rape ; |bfr 
the huiband hath certainly a greater in* 
jury done him, if the woman he der 
bauched and made willing, than if (he 
were ravifiied by force j for in the firft 
cafe her mind is eftranged from her huf^ 
band) in the other it is oott 

It is true, that next to the fafety of 
our perfons, the prefervation of our pro* 
perty is (he moft immediate and import- 
ant coniideration. Thefe purpofes, nar« 
row as they feem, were the firft and Ible 
inducements to Civil Society : but in its 
prefent improved ftate, they are too li- 
mited to be any longer regarded as th^ 
only objeds of confider^tion^ 

Befides, Adultery may be deemed a 
perfonal injury, and the Law itfelf, in 
ilomt ioft^nces, thinks fo feverely of thia 

iovafioQ 
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!nTafion of right, that it goes fo far as 
to conftrue it only man-flaughter. whea 
a hufband kills a man taken in adultery 
1«?ith his wife# 



CHAP. VIIL 

Of Military Offences. 

AFTER the foregorag rcfledHons 
upon the fubjed of - Criminal 
LawSy particularly thofe of our own 
Country, it will not be improper to take 
notice, of the different offences created 
by our Military Law : which are Mutiny, 
Defertion, a Soldier fleeping upon, or 
quitting his poft, correfpondirig with ene- 
mies* or rebels, ftriking or ufing vio^. 
lence towards fuperior Officers, and dif- 
obedience to lawful Commands ; . any of 
which Crimes may he puhifhed with 
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Deathy b; the fentence of a general GourC 
Martial. The other Military Offences 
are prunkennefs, Quarrellihg, creating 
dilorders in Camp or Quarters, together 
with fome other offences which remain 
undefined by the Mutiny A£t and Ar- 
ticles of war, and are improperly fub- 
mitted to* the difcretion of the Court Mar- 
tial. 

By feveral Statutes in the Reigns of 
Benry^ VL Eliz^ and£^w. VL Difertion 
iur time df ivar is made felony,, whick^ 
wiih other crinfes of aa if^i^^r nature^ 
are triable by a jury ; and by the \z& of 
ikdk StaiDte% clergy is taken away from 
^ crhtieof cfcefertioQ. 

Whether aU Military Puai&aie&t* 
ought act to be relased in tii&e of peace^ 
^tfd as little power aa poflible left to dif- 
eretion, h well wortL the ccniiidccatioa 
of the Lcgillaturc 

a It 
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Ic i% itodoed grefomed^' that unk(k da^. 
xdag a&ual war, or' iK^ieiv danger is in>*. 
mkisn];) or upon other extraordixiarf. 
OGca£on6y morr moderate ientences arf^^ 
ffui^raUy glvea by. Courts Martiai; bo> 
fidesr that a remiffioa or mitlgsitioh o£ 
the fentencc of £uch Court lies* whh the. 
Sovereiga^: ss alfo with our govemorat 
and. chief commanders abroad, by virr 
tu£ of his Majefty's dekg^tion to thcm^i 
in purfuance of the Mutiny A&. 

it ir hcte^ to bft obfei^ed^ thftt tbeffar«» 
dr ptaEdct of irtgimtnit^l Cotirt^ Mav^ 
tiaU which I have alluded to belowi apH 
pears to be very exceptionable; never- 
tteetefsy gontisd: Gonrcb Ma^ttak feom^ to 
hm oanRiHf fpuAtd fn tl» dnwng^ o€ 
equarl jufficor »it ptae^vHn^ whik hm0 
degree of catufovpAty to tliejndicttd pew 
ceediogs in the Common Law Courts; 
for befides fundry juft reftridtions and 

regulation! 
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regulations previous to, and at the time 
of the trial, the prefident, members, and 
judge advocate are always obliged to take 
an oath d^ jideli adminifirattone before 
they fit in judgment, and each witnefs 
is examined upon oath; and although 
an abfolute unanimity of voices is not 
required, as upon the verdids of our 
juries, and that a fimple niajority is fuf- 
ficient to determine in all cafes not ca-« 
pital, yet in capital cafes no number lefs 
than nine out of thirteen, or two thirds 
of the whole, (if the number of the court 
exceeds thirteen) can pafs fcntcncc of 
death. 

The' punifiiment of death in time of 
peace for the crimes before mentioned is>. 
howeveri a fevierity that exceeds that of 
ike moft ancient Military Nations. 



SECT. 
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SECT. II; 

Of the Military Crimes and Pu^ 
nijhmenti in other Nations. 

A MONO the Egyptians^ Mutiny and 

Defertion were punifhed only by 

degradation and difcharge ; the difgrace 

of which could never be wiped off but 

by (bme brave action. 

IBy the Laws of Athens^ they who 
maintained their poft with courage were 
advanced, and others were degraded. All 
who refufed to go into the army, 'Cow- 
ards, and run-aways, were expelled tli6 
forum^ were not crowned^ and could not 
go to the public temples. They were 
put into bonds by the TLvhica (or £Ieven}9 
and carried before the HeUqft(^^ who pro- 
nounced 
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nounced fentence againft them, either of 
fine or corpQ];al punUhmeiM:) as the na- 
ture of the crime required. 

"Hiej who call away ^their ;»rm8» or 
quittfeS their fhip during a war ^y fea» 
or ref ufed to go to the war^ wg:? declared 
isTfiAOi^ ot infamous. 

yx> counterbdance thefe puniihqjtentSf 
many excellent rewards were inltituted^ 
to encourage foldiers and lailors to be-* 
have gallantly. 

All dilabled and wouuded folders were 
maintained l)y (he pu1)lic. .^I^he parepts 
and children of thofe mrho fell in battle 
Were ta&^n care of. If parents were 
l:llled, their children were educated and 
providfid for in ftie »rmj M the public 
charge. 



Br 
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' By the Haman Laws, indeed, iht -ptH 
^Hhment in thele cafes was fomewfaat 
more fevere. They who abandoned their 
poft in battle, who dole any thing out 
of the camp, "^ho gave *faHc cVidencCj 
who Falfely pretended to have ^onc feme 
great cxjfloit oiit df hopes t>f -a rewarflf 
or who ibtight withont the general's or- 
ders, who loft ^herr weapons, 6^. were 
pat to death by ^he b^nado. 

If a great uuutber had offended ipy 
tunning away from their colours, mu- 
tiny, or other great crimes, the common 
Way of -proceeding to juftice was by ^ferz- 
fnatiofiy or putting all'the criminals names 
together in a (hield, or veflfel, and dmw-* 
ing them out by lot ; every tenth man 
being condemned to die without reprieve. 
By this means, though sQl did notfi^er, 
yet ail were terrified into obedience. ?ft 
the latter authors on the JZowwihiftory, 

we 
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yrc fometimes meet with wcefimatio and 
centejimatioy which \^ords require no ex- 
planation. 

Similar to thisi and founded on the 
lame laudable principles of fparing the 
eflFufion of human bloodi in as far as 
the fafety and indifpenlable difcipline of 
an army can admit, is the modern prac* 
tice among us^ in mitigation of capital 
fentences palTed on a number of offenders 
equally guilty^ when a . permiHion is 
granted for them to throw dice or to 
draw lots for their lives, with thedefii^ 
nation of only one, or a fmall proportioui 
to fufier execution ; and as this degree 
of pardon is ufually concealed, until the 
criminals are at the very point of being 
executed, and they are often put to fo 
dreadful a decifion, the deterring ex- 
ample, without doubt, ftrikes as ilrong 
^& if the whole of them were im- 
jf placably 
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|i!acdiJ]^'£ttrificed : and, wi^ ugard (o 
the unhappjF vre^faesy it is an o^iury a« 
tion too remarkable to be here omitted) 
Out while thoTe gaining life feldbm 
dCAlie faiming aw»y on dcawing tlusir h^ 
die Qthari. deemed to dip^ nfiuUjr &e«9 
Utdfi ov BQ dunge Iroai ^eir fomet 
fiait an4 ^pea^ousd. Haw great theii 
vmSt h^BfB fasea their fixad dd^ir and 

(y Regimenta/ of Garrifon Cpfftis 

. Hf^iMif-!r^F(^*^ Qffsnm mi 

Cl¥ one of ttk€ artiolee of ^MW, 4»ilf 
^ irimcs mot iapital^ 4md aHiifikieft 
0^ ^gk^^ /» tbe prifudicf ^ gioi ordir 
md mlitary J&fclffiiu^ a^^ to he t^ken 
VQUlh S cogm^ 
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cognizance of by a Court Martial^ and la 
be puni/bid at their difcretton. 

» 

Under this authority, G^rriibn or Re- 
gimental Courts Martial, which in fome 
cafes confift only of a prefident and two 
members, all perhaps young and unex- 
perienced, who are not upon oath them- 
felyes, nor examine witneiTes upon oath, 
are intruded with a difcretionary power, 
under which they are to try and deter- 
mine upon offences undefined, and in- 
deed unknown to our Q)urts of Law. 

This power certainly contradicts the 
genius of our Laws, which leaves as little 
as poflible to the difcretion of the Judges, 
who are to pronounccy and not to nuJie 
the Law. Here, however, the Judges 
are to determine, as well what. is the 
ertm^ as what (hall be the Pnmjhmenr^ 
a power which ought fiot to be dele- 

. gated. 
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gated, though we truft that, from the 
liberal education of the officers of out 
army, it is very feldom abufed. 

The puniflimetits generally inflided 
by inferior Courts Martial are ivhippitig^ 
riding the wboden horfcy or confinemeni 
to bdiracksy tiuarters^ br pfifoA. On 
fome of thefe punifliments I have al- 
ready obferved, and futely the infamy 
which they ftamp on the criminal, makes 
it neceffary to be very Cautious in ufing 
them. 

Officers in the itrmy, p&rticuUrly the 
cotnmanding officer, either in garrifob 
or at qtiatte^s, by Whofe orders punifli- 
ments are inflicted, ought, in duty to 
their King and Country, and indeed to 
Humanity, to pay the greatefl: attention to 
preventive meafiires, and to make it their 
j^rindpal object toftipport good difcipline, 

S a with 
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];vithasftw4>uoi4biiefU$a8{KiffiUe. "Huff 
coadnA alone wUl hzwe thcr proper tS^oSH 
of preventing diflipatioa' aQ4 diibide|^ 
among the foldiery, and mnft necefiarily^ 
redound V^ the real bcmoiir ap4 ifttiP 
faction of the officers. 

How much may be happHf efftlBte^ 
by 2m affiduous zeal andiCttention tapr/o 
yemive meafures^ I have had an GffK>r- 
funity of infoanir^^ myfelf from the 
meA authentic intelligence relating to n^ 
Iregiment Aationed at Antigua in 1 758*-^- 
Thc common men of this regiment had 
i)een nunj of. them taken from pra^pnsy 
ARd enlifted by magiftrates,-— From this 
ciwumftance, as well as that pf their 

« « - < * < * 

flationt where xuim was very cbeap^ 
they had been much addided to dniinj^-« 
ennefs^ and cohfcquiintly to many di|^ 
orders arifin|; from that vice. — This oc* 

cafiooed Sequent pumihrneotK^ -by whip«> 



"CklaVimAL LAW. »6t 

img and <yiberwire, with^^t ai^y «flfaft« 
The eommanding efficer, irt 1758, find** 
ing the former methods inefFe£tual to 
icform t&« jri^tment) difeostinued them> 
^nd made the ^eKj^finMut of pr^ventiT^ 
ineafiirM} b^ a fteady a^hm^nce td 
fCiHhichy and bf the hearty ooacurrence o€ 
•the -other '^SkcHj he introdticed a cotirffe 
of fobriety and regularity ; fo- that in al 
ihort time puniihmepts were hardly 
faiown among thetn. Tlie ambition of 
'Cacli cotapany was 10 be the moft fpl- 
4ilerly ; thejr cOhiparative good or bad 
;behaviour was puhlifhed in orders at ifhe 
'end of every montl^ which created an 
^emulation for charader among the fol- 
diori lA cadb xaaapa&y. Tl» regjinent 
ia tbe %ace of la fbw itHWtit^ ^^ m^ 
prowvid m {dbnetji ckaiiilaamBiis^ and dif^ 
dpttae» to tiiat dtgree^ ihgst it procured 
iheiii the godd '^l <£ ^ prmcipal -ii^ 

S 3 habitants 
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habitants of the Ifland, who were before 
totally averfc to them* 

After being thus reformed, they were 
called upon duty againft the enemy, 
when they recovered their reputation for 
courage, which had been much hurt in 
a former aftioq, during their ftate of 
diilipationt 

The diflFerent fteps taken by the com^ 
inanding officers, in order to produce 
this reformation, were fuqh as tended to 
difcourage the prevalent vices of the; 
corps, and to encourage a decent, or- 
derly behaviour among tjie foldiers* 

The Romans had punifhments like- 
wife, which only aflFedled the credit of 
the delinquents, by expofing them to 
public ihame; fuch as by degrading 
ihpip from a higher ftation to a lower, 

by 
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ky giving them a fliort allowancet and 
takiilg away their belt; making them 
ftand all fupper^timei while the reft fat 
down; with other fuch trivial marks of 
difgrace. 

Befides thefe punifliments» ^. Gcllius 
has recorded a very fingular one, which 
was the bleeding the delinquent i ht 
imagines that in ancient times this was 
prefcribed to the drowfy and fluggifh' 
ibldierSy rather as a medicinal remedy 
than apunifhment; and that in after- 
ages it might have been applied in moft 
other faults, upon this confideration, that 
all thofe who did not obferve the rules 
of difcipline* were to be regarded as 
ftupid or mad ; and for perfons in fuch 
2^ condition, bleeding is generjilly deemed- 
an efficacious remedy. The critic Mu^ 
retus has obliged us with another very 
fgpfible reafon: He fuppofcs the dcfign 

S4 of 
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of this pumfiuneot ta have beeft* that; 
thofe meair-fpirited wretdies might lofd 
that blood with fhame and difgaieek 
^hich they t^ere afraid to Med pMf: 
and honourably in the fervicp g£ tlieit 
country. 

# * 

Wkh relped to the Military RtmirJ» 
ao&ong the Rbikansi they are iod hliilie^ 
io^« tA ht particularly ami ni uiied; The 
different fpecies of crofwns th^ diftri» 
bitted) their triumphs and otatioii9^ ^. 
are well known to perfi>n6 converfiuit m 
Ae Romoi Hiftory, and weifc well tad- 
culated to infpire the foldiers iivith coii*" 
rage and tpatr^dtiim. 

Bat the fet«ifity of o* ftlilitary taw$ 
ijo not fcem by any means adapted tQ 



propoie^* 
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Tt is in Tain to think of obli^ng meii 
to face inftant death, by the terror of 
future appithenfions : Cowards willal« 
ways fly the prefent dangert as it were 
fyy inOlnd, ifti will hop« «ithelr tb cbi^ 
ceal their cowardice^ or to dude the pa^ 
pifhment due to it. 

As to the pu&ifliments for inferior 
offences, I hwe already obferved, that 
the fiuB^ei igwiminy Ihould be ^adfiglf 
vied $ irewardii for the encourageuieiR of 
fobriety and gMd behaviour wcMild pt%^ 



I 
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C H A P. IX. 

\ 

• r 

Of the Criminal Laws of this 
Kingdom before^ and immedi^ 
ately after the Conqueji. 

HAVING already mentioned the 
fubftance of the Criminal Laws 
of this country in ancient times^ with 
regard to the particular offences ' biefore 
treated of, it will not' be improper to 
give the reader fome account of the Laws 
concerning criminal matters, which, as 
Ingulphus the Abbot of Croyland fays, 
William the Conqueror ordered by Pro*- 
cl?imation, under moft grievous penalties, 
to be kept inviolably throughout the 
whole Kingdom of England. Thefe 
L^ws were for the moft part taken from 
the Laws which prevailed in the time of 
I King 
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King Edward znd his predeceiTors. Such 
of thefe Laws as relate to criminal mat* 

ters, will exhibit a fhort view of the 

« 

penal G>de of this Country, as it had 
been altered and amended, down to the 
period of their promulgation. 

The title given to this CoUedion of 
Laws is, The Laws and Ctiftams nvhicb 
William the King has granted to all the 
people of England after the Conquefi ; 
l>eing the fame which King Edward bis 
Cgtftn had obferved before him. 

L 

The firft Law relates to the Right of 
^an6iuary within Churches^ which it efta- 
bliihes, and infli£ts fines upon ofFenderSj 
and alfo upon thofe who broke the King's 
peace in Merchenlage ; that is, the diftriA 
where the Law of the Mercians was in 
force. 

The 
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IL 

Tlic feeottd Law relates to the Priw- 
itt^e tf the Men tfthe ICh^s J^aitkrick. 

xtS^ uw difedfty ihst whoever ftonftf* 
trouble er evil iatreat the Men oF iSst 
King'^ BaiUwick, and fliould be convided 
ftereof by thfe KTiig^s Jirflfce, flbonld 
fbtftit ddubie to Wbat any other mati 
Aiould forfeit iti the like cafe. 

III. 

The third concerfis Violators oftbcfui- 
lie Peace. 

He vrfao btesJbs tiie King^s peace in 
l^anekge (the diftrid where the Dan^ 
Law prevailed) (hall make amettds by 
J^aytnent oF 144/. and the King^s for- 
leitare, which belongs to the SheriflF, is 
4.0 /. by Mercian Law, and 50 s. by WeJ^ 
Saxon Law J and if any Freeman, Tiav- 
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k^/af ioii/off 3X4 UU f«d $m^ 9,pA 
if(f<i»geike^ be impiea^led and «(M944I99?4 
IQ forfeiture ia th« Couiffy Cpur(^ |:h|9if 
Ibem bel<3^s to the Sheriff' ? fi^f of 
49 jQr« Ui tkineUge \ snd fro9x aopth^f 
404^1 th»t U uot of that liberty, 32 or^* 
pf thefe 312 ^>re^ the Sheriff iha]^ l^vf 
10 to the King'i^ viferwd be -wh? w^r 
pleads the peace-breaker, (hall have I2 
^Cf l9Pr#f Iwr |l3tisf>^0{b^«i|»ft )iim ;; 
Mid thie Lpt4 vitb^9 vr^is UraijC^ hf 
idwelU, iM bfftvc the otbec |0 op^ 

r 

made a ^oun4* 

JV. 

The fourth Law is about one 4ce^ufcd ^ 

Thefts and his Surety. It runs thus : 

* 

.. The MfrcdwlMir i^ tjiat if ajjjr one 

he »^^^4 of Rohhery ^ Theft, w^ 

be bailed to appear to Judice^^^jM^ &»il 

after- 
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afterwards fly for it» hi^ Pledge (hall 
have four months and one day to fearch 
£or him» and if he cannot find him^ hi 
ihall then purge himfelf by the oath of 
twelve xnen» that he was not a knowa 
Thief at the time he bailed him, noi^ 
that he did efcape through his meand^ 
and that he cannot find him. 

The reft of this Law dire^ what for-^ 
feiture he fiiall pay to the King, and that 
he (hall pay twenty fhillings for the head 
of the party abfenting himfelf; and if 
within one year and four days he can 
find the Thief, and bring him to Juftice, 
the twenty killings which was psdd for 
his head, ihall be reftored to his Pledge 
or Surety, 

The fifth Law is about the Appre- 
ben/ion of a Thief ; and is to the folloW-> 

' ing effeft : 

Ha 
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He that fhall apprehend a Thief, 
without any purfuit or clamour, whom 
he fliall deliver up to the perfon rob- 
bed, and fhall afterwards appear to de- 
mand juflice, he fhall pay ten fhillings 
for his firfl efcape, by way of Hengwite, 
and fhall appear to juftice at the firft: 
court ; but if he fail, he ihall forfeit 
forty fhillings. 

VIII. 

The cighih concerns Homicide^ and the 
Were or Price of each Mans Head; and 
fays, 

If any one kill another, and coa«» 
fefs, and yet deny to make fatisfadion, 
he fhall give unto the lord, for his Man-- 
botCy for a freeman ten fhillings, for a 
fervant twenty fhillings, as a Were or 
Price for the Life. The Were of a thane 

by 



^y the fiiarfm or ff^^-^^a^^m I4W is 

The Murfiay fhall pay tor the widovf^ 
and orphans ten fhillings, and what re-^ 
inainsi the orphan's add kindred (hall di*. 
vide amphg them. 

r 

The tenth is of the Vatug of certain 
jinimalsy when they are taken in ff^ere. 

• * * * * 

Sy this Lav a Rmne^mtk is fFifliiftl^S 
twenty ^^ngs^ a bull at tea &iliBg«^ 
and a keifer at.%e fluUlngs* 

XT. 
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The eleventh treats of Af&ult, and 
appoints a penalty on him that woundisT 
^nothen . ; ^ 

XII. 

The twelfth orders four pence to be 
paid by any one who fhall wound ano- 
ther fo as that the bone is laid open; 
and further compofition to be paid^ nn*-* 
lefs the offended perfon exprefs great rer» 
gard for the aggreiTor, in which cafe he 
is to accept whatever is offered by the 
offender. " 



1 



xin. 

The . eighteenth orders what Prices or 
Rates Jh all he paid for the Lofs of a Limb 

or Joint. 

ii 

The lofs of a hand or foot was to 
coft the half of a Were; a. thumb, 

• • • 

the half of that; the fore-finger, fifteen 
Vol. IL T ' ^ itiflitigs-} 



{hillings ; the middle>-finger, fixteen fhit' 
fiogs; tiii ' rhrg-<fie^, ievmteen (hil- 
Hugs ; tifi ili€ little>fiflg«fy fivtfflkilliflfgsp 
and in proportion fOT the 1(^8 c^ the tuShff 

XIV. 

The fourteenth relates to the Violatim 
(^ a marritd Woman. 

Thefcft^ kti whklt (^d£6 ts tile fatie 
a^foir 



The fifteenth makes the/n? 7^ Falff 
Judgment the fame as for death, unleis 
the Judge ihall fwear upon the Gofpel 
that ^ fefttence was aeeoKUag^ to the 
lieft (^ hk kno'trle^e. 

XVI. 

The fiafeteetith Ldw efiMJhii theman^ 
net in ^hich one aecujed of Theft Jfjalt 
purge himjilfi which is as follows : 
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tf otlt acciiftsi xtmOitt of Th^, Ahd ii 
the ^irty accUf^d b6 i. freSfiiiti^ Md Jiate 
dbtr tefttmonf df 6}« good fsirtf ^; he QnStL 
pfirge hii^felf by hte oKth i bm te thjn 
hats beefi iiifamotii, iihKft d6 N by tlft fetri 
pre& dath bf fbfif tees hc^fid ifieti i or if 
he catinot have fo hattiji by tfa^ eieth of 
tweWe i and 2f fa« c&titiai. hHc tbtffky Hk 
muft fland his trhtl^ antt ttte aj>peHafir, 
with feven other ment muft fwear, that 
he did it not fdf itiXlice) or any other 
caufe but to come at hie own right. 

XVII. 

The feventeenth trfats of Church or 
Hmffe'hreaking ; and runs thus : 

f f any one is accuied of th'e breaking a 
Monaftery orDwelling-houie, and nas not 
before been infamouS) he (hall purge hiih- 
felf by (he oath of twelve Uwful m6n ; 

T 2 but 
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but tf he has been of bad fame, then 
he is to purge himfelf by the oaths of 
forty^eight inen> and if he cannot pro«^ 
cure themt then* by trial. The arch* 
biihop fhall have forty (hillings forfel* 
tiire by the Mercian Law; the bifbopi 
twenty {hillings ; and the county^ twenty 
Shillings ; the baron, ten {hillings ; and 
;the villain^ forty pence^ 

xvm. 

The eighteenth Law concerns the Paf^ 
ment ^ Peter V Pence ; and fays, 

A freeman, who has the value of thirty 
pence in chattels, {hall pay to St. Peter 
one penny ; but if any lord {hall pay down 
four .pence, all his cottagers, villains, 
and {ervants {hall be acquitted : but a 

burgefs who has chattels to the value of 

^ * 

half a merk, as alfp a freeman being ui^- 

der 
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dier the Dani/h Law^ who has thatteU 
to the fame valuei ihall pay likewife one 
penny. 

The nineteenth Law is concerning a 
Rape. 

By which the offender forfeits the of- 
fending member : the throwing a woman 
to the ground, and attempting her chaf^ 
tity, forfeit!^ ten ihillings to her lord and 
maften 

The twentieth provides for the Bay^ 
ment of Peter'x Pence^ by a forfejiture of 
thirty pence to the Ibiihopt and forty 
fliiliings to the king for non-payment. 

XXL 

» 

^ 'Jlittwentj^SiV& concerns the putting out 
an eye. 

Ts If 



If W7 <Vi? ppts pift a(^|*ier'8 eye^ 

^c m|J fQffcij fpy^jj^y .^?^/i/Z' flwilings, 

and if the fight fhall be reftoredi the 
half only fhall be returned to hinu 

The twenty-fifth Law is very oblbuire} 
b)it the puirpof t of it feet^^ (o be, ()iat 
if any one (hall chajleng;,e any waf p p? 
xi^erchan^ife taken from him by fte^th^ 
|nd 0111 fih^ pledp;e8 to purfue l^is plajnii 
then he in whole hands the thing is 
found, ihall na;ne fo^f his guarantee the 
perfon from whom he had the thiner, if 
ho has any fuch to native, but if }ie bath 
not, he Qx2^\ name his headborough ap^ 
bis wrtnefles, that the thing IhaH be 
forthcoming at a certain day or time j 
but if he have no guarantee or witneffes, 
he fhall forfeit hts goods, and pay a 
Wi^rf. to h^s lojpd, as it i« by the Mercian^ 
Panijhy and Weft^Saxon Laws* 

(Si XXVI. 



Tiie tmrentf p^xdi recites U JI^Mg iht 
Hundred .tiAere the Uwikide emimt he 
hroi^ht to Jif/Uce. 

« 

Bjr this l^w^ '4 ^ Frenekmm "sw 

ijavdered, and if the ji^n pf th? I€u»- 
dre<j could not talfe tfoe Mur<}ergr, 9$^ 
bring him to juftice within eight days, 
then the Hundte4 ihnti pay forty-fevcn 

XXX. 

Tfe0 thirtift* rtf^# /« ihe Jafety of 
ibe pubUe Wm* 

This Law enads, that wlioever (haU 
kill a perfon Ravelling in either of the 
three roads of Watling-Jireett Erming- 
£reet, or Fofs^ #€^1:9 tfee Kaq^ *« peace. 




*rhQ tMrty^firft rcfttfw to' a Robber 

taken in the Fa^. 

T 4 This 
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This Law fays, that if a thing ftolei^ 
ihall be takea with the Thief within any 
'Pne t» lands^ the lord of the lands hh 
wife ihall have the moiety of. the Robv 
ber's g^>ods9 and th^ claimants the other 
moiety : but if the Thief be found with* 
mjack 2ind Jbci^ the lord's wife (hall lofe 
her moiety^ and the lord ihall have it* 

♦ » • 

XXXV. 

The thirty- fifth relates fo Female Con^ 
yi5ls who are with Child. 

This Law exempts Women who are 

yrith Child, and under fentence of deatby 

^f^om being ei^ecyted before delivery; 

aqd (he fame with regard to lofs of 

limbs. 

1^ • ■ ■• ' 

This law is ftill in ibrcCt 

xxxvn. 

The thirty-fcventh Law relatei ta Wh^ 
wien taken in Adultery. 



— '■ 
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By this Law, if a father fhall take hi9 
daughter in Adultery in his own houfey 
0r in that of his fon-in-law's, he is then 
^t liberty to kill the Adulterer. 

2CXXVIII. 

I 

The thirty-eighth Law rehtei to Crimes 
^Qftmitted through Necejity. 

If one ihall kill another from ne^ 
ceflityt or thfow goods over- board, for 
the better management of the ihip, or 
for fear of death^ there fhall be no ple^ 

for fuch adHon. 

• • • ■ • 

The reft of the Laiy is very obfcurct 

The fprty-^rft Law treats of Judgi^ 

By this Law, Judges are recqm* 
mended to judge as they petition, wh^n 
|hey ||lefire Qo4 to forgive their Debts ; 

an4 
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|f)(l k i« forl^if^ett to &\l any Qfr^fan 
^\ of ^ laqd> ^fpecially ij^tp ^ ^e^thes 
5»m?try. l^t msm tsijce cars th^ ^ life 
be not loQ: lijvi^icii Orifi r^^j^n^ wic^ 
his blood. He that promotes an injury, 
or promulges » falfe Judgment} either 
for ^tred or »^m(^, Ml ft»tA to the 

King forty fhillipgs, «wj if he .«MH»^ 
prove that he pould dp ^q harm, he fhall 
lofe bis frpedom, if he canqpt redeem it 
at the King*s pleafure : and if he be yritlj^ 
in the Danijh J^aw, ihalj forfeiit Lab/iile^ 
(which was a muld) if he cannot prpvc 
that he could do no better. And if any 
one ihaU r^fofe right Law and Judgmentt 
he fhall forfeit to him to whom the right 
belongs ; if to the King» fix pounds ; 
to ai\ Eafj, ^Mty ihiilings ; if he be in a 
Hundred, thirty fhillings j which, teaM 
thpfe who fue iji £nglap4» Fff e tQ be 
paijd in Englijh money. In t]ip dliftrid 
of p,<fnelegff if any one (hal^ reftlfe ri^h;^ 

Judg"^ 



Jadgment, Ivs BaSd he obvoocious to the 
fyjj^ih : ttm ihnU lit ht wftU if any com-v 

plaint is made to ^ l^g of fi^ilptp <t^ 
Judgmeat in Hundred or. County, 

The forty-fiffh Law frMts of ^urfti§$ 

He who 19 convided of rebellion by 
Witnefles, and being impleaded three 
timest makes default, and the fummoner, 
on the fourth time he is impleadedi 
{hews his three defaults, he (hall be oomr 
manded to find Pledges to take his trial ; 
and if he will not, apd cannot be found, 
alive or dead, let all he hath be feized» 
|ind let the acciifer h^ve }iis chattels, and 
the lord the moiety of what remain^, 
and the hundred t^ other ttoiety. 

The 
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: The hitter partes obfcure, butfeems to 
lay a forfeiture on his kindred, and if^ 
outlawry on the convi^. 

XLVIII. 

- « • 

The forty-eighth Law relates to tbojk 
vbo/uffer a^bief to efcape. 

By this Law, he who meets a Thief, 
and fufFere him to efcape without cry, 
unlefs be can clearly prove that he did 
not know t^e party to be a Thief } and 
^e that fh^U hear a cry and remove him«> 
felf, ihall be fined to the King for his 
jemoval, unlef^ he cai^ pi^rge }^imfelft 

L, 

.J ■ 

TKe fiftieth Law relates to the Manner 
cf Purgation of one accufed iff a Hundred. 

By . this Lawi if any pcrfqix accuftd 

be within th& Hundred, and four men 

arraign 
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arraign hiiUi he may purge himfelf b}r^ 
the oaths of twelve men } and if he fly^ ; 
pending the accufation^.his lord fhall pay. 
his Were; and if his lor4 be accu&d of 
permitting him to fly^ he fliall purges 
himfelf by the oaths of fix men ; and if 
he cannot, he fhall be fined to the King, 
and be outlawed^ 

LIII. 

The fifty-third Law concerns, the Muf^ 
dtt of a Notoaii or Frenchman j and Js 
to this ifFeft : ' 

. We ^iU and firmly enjoiq, that ail 
thofe whom we brought with us, or who 
fliall come here after us, be under our pro^ 
le£fcion, and in our peace, throughout our 
whole kingdom ; and if any of them fliaU 
be killed, the man-flayer fhall be produced 
within five days, by his lord, if he can ; 
but if not, the lord fhall begin payment 
c to 
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to U8 of forty-fiit ifler ks of filVrir, {6 fate 
as the labftdade (^ thdt I6rd «a;a hold 
out; and ih eaife of thdt ftiMagt the 
Hu^red Iti Which the Mulder Was mm^i 
iattteit (hail piay what f ematint ifi tKa &s mHi 

Lxvn. 

The fixty-feventh La^ relates ti the 

Modes of Ptmybments and runs as fol* 
lowst 

We forbid any one to be put to death* 
or hanged, for any fault ; but let their 
eyes be put out) their feet or their tef^ 
ticlesf or fhdr hdmds Be etft off/ fo that 
HtK obtntoic^ted Inan r eihkhi s Mfig mo^ 
i&tixiitiat d# 1^ treaichefy and roguery t 
Ibnf fNmifitmcnt ought to beinflided upon 
tvSrdaci% in proportion to the offeiiGe. 
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S E C T. n. 

Oifervatkms on fome of the fori" 

going Liftwu 

* 

T^HE appendix to the fourth book of 
the life of I^ng Henry the Second, 
contains a few obiervations upon fom? 
of th^ Laws of William the Ftrft, which 
are mentioned in Che laft chapter ; whkh 
obfervations have been of great ufe in 
getting; at the fenfe of fome of thefe 
Laws, many of which are obicurel^ 
worded, and others have been rendered 
obfeure by the ftops being impropvriy 
placed in the Latin tranflation, whieh 
Lord lAttktant has tran&r ibed from Wil^ 
kinSf p«2i9; but has taken great care 
fo alter the ftopsi and reftore the fenfet 
where the words were intelligible. Many 

of 
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df his Lord(hip*s other obfervations on 
fome of thefe Laws or Statutes are worthy 
of attention. 

Oh thfe fecond Law he obferves, that 
it is rather obfcure in the original, but 
the fenfe of it is, that for any ill treat-* 
ment of the King's tenants in his baili« 
,1«rick, the forfeiture fliould be double to 
what it would be in the cafe of any othcf 
man. Andobf<irves, that this and fome 
other of the Laws and Statutes of King 
JVilliam^ mentioned in the laft chapter, 
were not in ufe under Henry the Second, 
when Glanvilk^s treatife was wrote. 

On the third Law he obferves, that 

• • • • r 

the different mulfts in the different parts 

• • . * * 

of the kingdom, fet forth in this Law^ 
were fuch as had been eftablifhed by the 
'Danes or Saxons inhabiting there. 

Om 
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On the word villains^ in the tighth 
Liw, he obferves, that this word muft 
be underftood to mtzn farmers^ and not 
flives ; and that WiN fignifies the price 
of a man^s life. ' • 

« 

On the tenth Law he obferves, that 
the prices of cattle at the time of this 
Law (hew the high value of money in 
thofe days. 

Oil the thirtieth Law he fays, that he 
does not underftand why aflfaults and 
murders were to be mdre breaches of the 
peacej in the three roads mentioned in 
this Lawj than in other places ; for that 
atl homicides and aifaults wefe breaches 
of the King • s peace. 

Qn the 37th Lawj Mr. TyrteU iA 

commenting upoi\ this-Statute, expreflfe^ 

his furprife that it (hould not have 

.ypL. II. U given 
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giyeo to t)ie huiband tbe power ft 
has given to the father* Upon vfldch 
Lprd Litj/etanohferveSi that he prefumed 
thftt the hufband hud it by the common 
or cuAomary Law, whkh William the 
Firft did not abrogate, but made this 
a4ditioD to it^ finr th« better iecuiing'of 
the ohafti^ of tto mieea of hi» hwpm^ 
aod militaiy..teiBjitt, «id (tf" thoie vrho 
lield under them by kntghtsr &rvic8^ 
when the hufbanda &ouId attend him ia 
fonignwtn*^ 

• • •' 

Oa the fifty-thirdLaw he obfcrreS) that 
t^ and fiime other 3tatute8 of this Kiog 
were extraordinary ficcamiqps taken ta 
prevent th^ muxdjei^g. of foneigoeBi^ 
whom he had hrought over with hun^ 
or who came upon his eneooragement to 
fettle;ni SugUmd vaAm bif pfotcdit 
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i^ Crhmim^ Proitedings fy like 

iL/rt» ^ Sbcitfand. 

HA V I N Q, in the confiderationa of 
mixij of tHe' Crimes made punifli- 
i^t, by the Law of England^ giycn fomje 
ifiQf t account of the punifhmeats allot- 
f^d;;by thi tiW^ of Scotland to the famc^ 

fpecles of crimes y it will not Be improper 
to give fome ihort ohTervatioas on crimi- 
nal proceedings by the taw of Stotland^ 
itrom the Inilitutesof that Law* iiubU^ed 
by the learned Mn jE>)m7^i which will 
ihew that the I^w there haa beoft from 
ancient times very cautious andguardedia 
reijpe^b to criminal accufations and trials* 



• • 



The Statute 153J^ clfiap. 35. made 
fbrfecuring perfonsfrom groundlefs pro- 

U 9 fecutions 
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fecutions for alledged crimes^ direds the 
profcCutor to give fccurity that he will 
bring the accufed perfon to trial ; and 
the more ancient Law of that kingdom 
laid him under a neceffity of makiQ|:' 
good his charge under a penalty. This 

was agreeable to the Raman Law. 

* . - • 

In the year 1587, a Statute pafti by 
which, where the pri(bnerw»s acquitted* 
the profecutor was to be condemned in 
cbfts;, to be taxed by the judge, and alio 
to be fined; and where the Kings's Ad« 
yocate (the Attorney General for Scot-^ 
land) was the profecutor, the informer 
was fubje£ted to the payment of toils 
and fine by Statute 1579, c. 78* It is ob- 
ferved by Mr. Er/kme^ that thefe Statutes 
are juftly confidered as a fiifficient war* 
iant for the prefent pradice of condemn- 
ing vexatious profecutors in fines far ex- 
ceeding the (latutory fine. 

Our 



. » 
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Our proceedings on the trial of treafon 
are now in fome degree adopted in Scot-- 
land^ where the Court of Jufticiary^ or a 
ijiecial Court of Oyer ondTerminer^ created 
by the King^s commifBon^ in which there; 
muft be named three lords of judiciary, 
one pf which muft be of x^t*quorum^ are 
to try commoners aocufed of treafon in 
the following manner: The fherifF fum-^ 
mojQS jto this court twenty-four meny of 
whom fevjenteen^ nineteen, or twenty- 
one are fworuy and are called the Grand 
Jury. Before them all bills of indid- 
ment are exhibited ; and if twel ve» or a 
greater number^ concur that the evidence 
laid before them is a fujSicient ground 
for a trial, the bill is found ; if not, it 
is reje^ed* 

If the bill is found, the accufed per- 
fdn is brought upon his trial before the 
Petty Jury, or Jury of Life and Deaths 

U 3 before 



^^4 CONSlDERi^y^lQNSoii 

before -vrhptn the witnelTes are examw^d, 
and who qiuft a|;):ee ijaanicc^oi^y In Of^e 
▼erdi£t . . . 

The change made by the Statute of 
Queen Jnne, in the mode of trial for 
tfeafon, w^8' a great improvement in the 
Law of Scotland ; for before this method 
of trial for treafon was adopted from the 
lEngliJh Lawy the King^s Advocate alone 
examined the witnelTes, and was the fble 
judge whether the evidence laid before 
him were or wjere not fufficient to fup^ 
j)ort a criminal profecution^ and a majo- 
rity of the Petty Jury were fufficient to 
tondemn or acqi^it. The perfou aga^nft 
whom a bill of indictment for treafon i^ 
found) is intitled, five days before his 
trial comes on, to befurnifhed with a lift 
of the Jury by whom he ia to be tried, 
and has the privilege of challepglog, af 
by the Englifb I41W. 

At 
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* As to the trial of other crimes before 
tiic Jufticiary Courtt 6r other inferior 
'Juflges : By Statute 1701, c. 6. every 
prifoner committed for trial may be bailed 
ip all cafes not capital, and the ba\l 
was not to exceed 6ooo merks Sects 
for a nobleman, 3000 for a landed 
geiltleman^ 1000 for any other gentle- 
man or a burgefsy and 300 for any 
other perlon of inferior rank ; but by 
it Geo. 2. e. 26. § II. the Judge xnay 
extend the bail to tlie double of thefe 
fums* 

The above-mefltiofied A^ of 170 Xi 
is, however, ib fftvaarabte t6 pcrfonai 
liberty, that to the eod that perfons whoi 
either from the nature of the crime with 
which they are charged, or from their 
Jow circumilancea, cannot be difeharged 
upen bail, may not lie for ever in prifoii 
untried, it is made lawful by the faid 

U 4 Statute, 



»sS CONSIDERATIONS o« 

Statute^ to every fuch.prifonfr to apply 
to the criminal Judge tl]iat hb tri^l ma}r 
be brought on; and the Judge m\i% 
within twenty-four hours, after fuch apt- 
plication, lender the pains of wrongous 
(falfe) imprifdnmenty iflue letters di- 
reded to melfengers, for intimating tQ 
the profecutor to fix ^ diet for the pri-^ 
foner's trial, within fi^ty days after the 
intimation ; and if the profecutor does 
not infifl within that time, or if the trial 
is not finifhcd in forty d^ye; more, wh^a 
carried on before the judiciary, or ia 
thirty, .when before any other Judge, 
the prifoner, upon a fecond application^ 
wherein he is to fet forth that the legal 
time is elapfed, is intitled to his dif- 
charge, under the fame paing of wrong- 
ous imprifbnment. 

Upon one's committing any of the 
grofier crimes, it is ufual for a juftice 
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of the peace, Iheriff^ or other judge, to 
tj(^e a precQgnkibn of the fads^ , i., ^. . to- 
lexianiipe fuch \vho were prefentattheerir 
i)^nal ad, upon the fpecial circumftancea 
attending it, in order to know whethfnr 
there is ground for a criminal trial, and 
to ferve as a dire£kion to the profecutor, 
how to fet fordi the fads in the liKel ; 
but the perfona e^^^aed may iaiift.to 
have their declarations cancelled, before 
they give teftimpnyauhe trial. . Juftices 
pf the peace, fiieriffs, and magiftrates 
pf burghs are alfo authorized to reoeivip 
informations . concerning crimes to be 
tried in the circuits-courts ; which informar 
tions are to be tranfmitted to the juftice* 
clerk, forty days before the fitting of the 
refpedtive courjSt i 

In all criminal trials the defendant is 
intitled to a copy of the indi&ment, or 
primihal letters, which muft fjpecifically 
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itt fbitfa the fafts the defiend^At la ae- 
cuiad of« aod wheft and where they were 
done or tommttted ; ftfid is ^Ifa lathled 
tD A lift of the witneffes to be prodfited 
aigauift hxtOf and the Jury- who an tb 
try him. 

The confiiknfioiit wlletker th« f«dli 
charged are Mievwtt helonga to dMc 
judges of ^ ^artf «ftd whether tlu^ 
are tmei to the }ury» By the old prac- 
tite^ iafixmadbns on the relevancy trett 
pmu into theCotnt in writilig, Afttir 
lifcaiitig counfel o& bodi fides } byfi^W, 
hy die Jiuzfilidioti A€tf so Gn^ su <i 4^. 
^ perfon atcufed is dire£ted» the day 
liefcire die trial} to eshthit in wtidng a 
fiate of the fa&s, and fubjoia thereto the 
lieads of his defence ; and after plead* 
ings on the rdevancy viva vofs^ and 
minutes thereof made up by the id&Ak 
the court may forthwith proiu>uiK:e:their 



r 



/ 
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UUxrbcuior% or decree ; whidli) if it finds 
.1^ libel not releffint» the prifoner is 
diftfaasged ; but if the^^ find it relevant^ 
llyfti»|Mt on iaifi trial before a jury, in 
ttfaofir prefenoe the witoefies prodooeA 
on each fide> are examined. 

After all the isdtnefles ha^e been tx^ 
amined in eourt, the Jfiry are Jh'irt up 
^kata^ till their verdiCt is figned by their 
ioreinaa (or chancell^) and clerk, asnfd 
aeeerditig to thia verdi£i: the court pro« 
wmnceafoitencef abfolv4ngor c^ndenm*^ 
in% xhtfannil\ by^ which ttame the ae^ 

cufed per£)n is called after aj^orance. - 

» 

ItJB not neceflairy by the Law of ScoU 
landf that a jury fhould be inmnkidua 
ta finding thepannel guilty or not guilty; 
the' narrowed majority is as fiiffieibnt 
agaiiafft the pannel as for him. Juries 
«oufld; not, by the ahciebt Laws of Sctd-^ 
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landj be punllKed for finding a paniief 
guilty, which continues now to be the 
Law; but they might be puniflied for 
acquitting a pannel againft cfear evi-- 
dence; upon this ground, that though 
they are not prefumed capable, from any 
motives, of finding an innocent perfon 
guUty, yBt they may, from an iU-judgcd 
an4 iprimina} compaifion, ftrain a point, 
to f^ve a perfon 6 life or fortune who 
ought to be condemned. This crime of 
wilful error in abfolving a criminal, was 
tried by a Grand Ajjizcy which coaiified 
of tw^nty^fi^e r^obl^ perfons, Stat. J475# 
c. 64. .which was afterwards explained 
to be twenty-five perfons of landed pro- 
perty ; and if the jury were found 
guilty, they were punilhed with infamyy 
the forfeiture of perfonal eftate, and im- 
prifonment for a year at leaft. But as 
BO judge ought to be under any reftraint 
that may crapip his judgment, affixes of 

error 
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error were little ufied when authorized Itv 
Law, but in 1 689 they were declared : a 
grievance by the convention of eflates ; 
and though no Statute was afterwards 
enaded for redreiling the grievancct 
affiles have been fince that time totally 
difcontinued« 

Though the proper buHnefs of a jury 
be to inquire into the truth of the fads, 
ia many cafes they judge alfo in matters 
of Law or Relevancy: thus, though an. 
objection againft a witnefs fliould be re-, 
pelled by the court, the jury are under 
no neceffity of giving more credit to hi$ 
teftimony, than they think juft ; and in 
all trials of art and part, where fpecial 
fads need not be libelled, the jury, if 
they return a general verdidk, thereby 
really make themfelves judges of the re- 
levancy, as well as of the truth of the 
fads fwom to by the witneffes. A ge- 
neral 
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neraA vcfdid fixxda^ mffuusai tenner ths^ 
thepaonel ia gmltj or Jiot gutky, wdMf 
the libd or defimttsratepnrretl^or dot 
promd; A ^cial TBrdid fy^ ibmcf 
certain fads oontaineil ifi^tbe libel provedt^ 
without dsletBDikiisig upcm didv^ eflbd! 
againft or for the pannel ; the import of 
which fsL&s is to be confidered and de** 
teiiJHafiiied upon by the court. 

^ -TltttoDiidetfitf^d criminals might hslve' 
aift *j^porwnirf, if their cafes defervfed' 
fevotir, of applying to the fovereign for 
mercy, it wais' enaiStid by Stat. 1 1 Geo. u 
c. 26. §16; that iw fenttwce of any court* 

of judicature fomh of the river JF©r^*, 

iteiporiing either cSipital w ciofporal pii-' 
nifhment, fhoHXA be put itltb exMnAit^ 
lYk lefs thah thirty days ; aiJd tf liortH dB 
it, iw Ifcfs than forty i^fs aJffcf* fftitehctf 
prc»iounbed This- AG, itf &^ fat aS it* 
relates to corporal pudiihments; lefe thaii 

death 
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deatb or difincmberingt e. g. whippingy 
pUtory, t^* lA altered ; fo that thefe 
may be now inflided by the juclge eight 
days after the date of the fentence, if 
pronounced on the Ibulk fide of the Forth^ 
and twelve days after fentence> if pro- 
nottftoed on the; nordi of tt» ^ Grs. 2« 

Lefief injuries, which do not affed 
thC' puhUc pesfce, xoxf by* (he Law of 
Scotltmd be barred of an^r pfofecutiony 
eiJtHer by the party ic\ji)f ed expnsfsly for-^ 
giving them, or by his beirtg recooQiled- 
to the offender after the iojury y but ia 
cffencea of a deeper die, though the 
party inj^ned may pa6 froQi the pro&^ 
cution in fo far as his privaite* iaterefl: ia 
COQC^rned,^ he cannot^ however preclude 
the ^^ing^^s Advocate from proceeding ad 
vmdi^m fublieanh I587|0ti6. 



CHAP. 
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CHAP. xr. 

Conclufim. 

IF we attend to the hiftory of the va*» 
rious revolutions which have hap- 
pened in this country, and to the rife 
and progrefs of a certain fpecics of learn- 
ing, to which courtefy has given the 
name of philofophy, we may, perhaps, 
ih fome degree, be able to account for 
the difregard to religion and morality, 
which has been too prevalent in this 
kingdom. The abfurdity and extrava* 
gance of fome of the |)rinciples of this 
pretended philofophy has been expofed by 
many learned and good men ; more par- 
ticularly by Dr. Beanie^ who, in his late 
excellent EJfay upon Truths has laid the 
axe to the root of thofe dangerous doc- 
trines 
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tdn^s wi^icb, as \^ (fiyg, if it were npt 

« 

for their flimfmefs, might tgnd tQ ov(^- 
throw all belief, fcience, religion* virtue> 

m^ f9ci9ty frgm the vcrj^ foundatictn. 

The pro&flTors of this pretended phi- 
.4Qf<tt)hy hAVe indeed unhappily mifled a 
lew among the unwary and incoqfide* 
Jfttf > .whp imagined, thaf ih^ men mujl 
Ifft^e t^q^mfin ^ncf ration who could 
Jmd nottfifig «f( wki^^ fo r(fi ibeir belief i 
while thofe very profeffors were at the 
fyj^t time en;pring into inquiries which 
fjir furpaflJ?4 tb^ rwch of the hvman un- 

4crftandiqg ; ?Mid adroUMqg prppofitipps 

in fqm? iaftan<^sincrediMe,.ai)d in others 
^WpimeJIigiWe. \t is, however, happy 
fpr thi? »gC \k^i moral and feligiops 
principka are in an improving (l;^te ; ^pd 
the following conje^ures ^re fy^niitted, 
as partly accounting for the difregard to 

Vol. ir. X thofe 
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thofe principles which '^has lately pre- 
vailed with us. 



•< •* 



» «■ 



When the imprudent and unfortunate 
King Charles had provoked his fubjeds 
to reflftancet and had at length fallen a 
vi&im to a fet of lawlefs ufurpers, the 
perpetrators of that inhuman z£k found 
it necefiary to cover thdbr daring attempits 
under the aj^arance of extradrdinary 
fandity and decorum of manners. 

At length, however, one more artful 
and difTembling than the reft found the 
means to ered himfelf into an arbitrary 
fovereign, under the gentle title of Pfd- 
te^or. He impioufly pretended to im* 
plore the Divine influence on his cbun-> 
cils; but, in fad, trufted only to the 
power of the fword. 

Happily 
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Happily for this kingdom, the Ufiirp-- 
er's fon did not inherit the bold vices of 
the father. His weaknefsy and the for- 
tunate diffenfions among the petty com- 
petitors for tyranny, who fucceeded him» 
opened a parage for the Refloration. 

It is the nature of mankind to ^un 
into extremes, and to difregard ai>d con- 
depin the moft laudable qualities, when 
abufed by the flagitious arts of thofe 
who make them fubfefvient to the vileft 
purpofes. Thus the people of this na- 
tion, who had been haraffed with va- 
rious and fuccefiive fcenes of opprefiive 
calamity, under the mafk of godlineis 
and holy zeal, received with open arm^ 
an eafy and voluptuous monarch, in 
whom the paflion for luxury and diflipa- 
tion was fo firmly rooted, that neither 
his father's melancholy fate, nor his own 

X 2 early 
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early fufferings, could tfach him to pre-' 
ferve even the fembUmce (^ virtue* 



Religion and molality iboa became the 
favourite topics of mockery. ProfaQe* 
nefs and indecency were openly avowed. 
Every thing ferious was deemed fanati- 
cal y the diiTolutenefs of the court fpread 
itfelf through all ranks of the .people:} 
and in a very fhort time the man who 
ventured to cen£ure the general depravity 
was (ligmatized as a Puritan, and perfe^ 
cuted as a Republican zea]ot. 

• 

la the fucceeding reign, men were toa 
attentive to the juft defence of their poli- 
tical rights, to pay a doe regard to reli^ 
gious aivd moral confiderations ; and not 
long after the h^ppy revolution, idle but 
daingerous difputes . arofe between high 
church and low church,, and the very il- 
liberal 
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liberal and indifcriminate fkrcafms which 
were thrown out in the courfe of thefc 
tingoverned controverfies, by the clergy 
of the different parties, upon each other, 
were the occafion, that many among the 
laity loft alt reverence for the church, 
and even for religion itfelf ; from this 
time free^thinking became more than 
commonly fafhionable. Sceptics arofe 
of all fpecies, and of all perfuafions. 
Some of thofe fceptics not only at- 
tacked our holy religion, but rofe in 
^rms againft human Nature itfelf; and 
with all the intrepidity of philofb- 
phic prefumption, concluded that man 
was but a mere material machine. 

But it 16 not only the extravagance of 
infidelity, which has injured the caufe of 
religion ; there has great mifdiief aroie 
to it from the indiicreet zeal of fome rni- 
ikilful advocates, who, by attempting to 
prove too much, have ferved the caufe 

X 3 of 
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of unbelievers^ tirho deny, or at leaft 
affeft to doubt of, every thing. 

• , * * , ' 

To former abufes therefore of the 
name and femblance of religion and vir- 
tue, by fanatical hypocrites aqd ufur- 
pers, to the dangerous infidelity which 
enfued, and to the intemperate and iUr 
diredled zeal with which this infidelity 
has been oppofed, we may attribute that 
light regard which waa too long p^id to 
piety and moyjility j and which evea 
made a pretence to thofe principles, » 
matter of fufpicion and ridicule. 

Men, in general are too apt to cox»- 
elude againft the ufe of things, from the 
abufe of them. But, properly confidered^ 
the abufes of religion and virtue, ferve 
as proofs of their excellence* There 
cannot be a (Ironger argument in favour 
of religious moral principles, than that 

bad iQC^ are force4 to difTemble their 

appearance, 
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appearance, when they would gain crc* 
dit with the world. What permanent 
advantages might they enfure, did they 
reallj^ poflefs thofe qualities which they 
thus bafely counterfeit ? 

We have however great reafon to 
hope, that piety and morality are at prefent 
gaining ground among us. This there- 
fore is the feafon of reformation, which 
cannot be property efFefted but by fram- 
ing good and wholefome civil inftitutions; 
and more particularly, by fixing a juft and 
equitable proportion between crimes and 
punifliments. Severity may perhaps pro- 
duce a temporary fufpenfion, but it Hath 
certainly a tendehcy to add defpair td 
depravity. 

. To (hew the propriety of introducing 

. a more mild and equal fyftem of penal 

Lawa was the chief defign of this Eflayj 

froth which it may perhaps appear, xha|: 

the 
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the Law, as it now ftand^, is very ri- 
gorous and unequal : the confequence of 
which is, that ofFcnder» cither cfcapc 
with impunity, or are puiiiflied with 
cxceffivc rigour. 

« 

Good laws, as has been obferved, 
fiiould not fo inuch regard puniihment 
as prevention. They ihould not paly 
be calculated for the prefervation of the 
lives and properties of the fubjeft, they 
ought aUb to confult the happinefs of 
individuals, to provide for their fubfift- 
cnce, and to form their minds, hjio^ 
fpiring them with fuch fentiments as. 
may tend to promote the harmony and 
order of the community. 

Every art fliould aim at the advan- 
tage of that obje£k to which it is di- 
reSed. The art of government there- 
fore fhould aim at the advantage of the 

governed : 
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governed: but this end ^is qot to l)e 
attained by penal Uw8 alone ; they pu- 
nifli or remove the offendfer^ but do not 
take away the offence. 

The only way to banifli or leflen 
crimes, is to eftablifli wholefome moxal 
inftitutions, and to endeavour to form 
good habits among the members of the 
community. Even men mod capable of 
philofophical refinement cannot, upon all 
QC(:afion9> regulate their a^ons accord- 
ing to the juft principles of fpcculative 
truth. 

If the wifeft men, in the general tenor 
of their condudl, aft more from habi- 
tude than refle&iont what can we ex- 
pe£t from thofe poor wretches who have 
no opportunities to improve their minds^ 
and are bred up from their childhood in 
indolence and vice ? If fuch poor wretches 
do not become criminal, it proves that 
4 mankind 
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mankind are not naturally io corrupt 
and depraved as they are generally fup- 
][iored to be ; and it may be inferred from 
hence, that men may be led by gentle 
and moderate in(litution8> more efpecially 
in theft days which are ci vili:^ to 
to fuch a degree of refinement. 

In the firft ages, when the manners of 
men were favagei the laws were rigo- 
rous and fevere; but as manners are 
now more civilized, the laws ought to be 
proportionally milder. 

The wifdom of a good politician is 
difcovered in adapting, varying, and cor- 
redling his regulations^ as times and 
circumftances require. — Inftitutions pro- 
perly adapted to the different degrees of 
criminality, to the reparation of the in- 
jured, and the prevention of delinquency, 
would probably be attended with fure and 
6 lading 
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lafting eflFeds. — ^The apprehcnfion of 
deadi is nott as has been obferved, a 
fufficient motive of terror, to men of 
depraved minds, under the powerful 
temptation of guilt. — To riiem the 
ftrongeft objefts of terror are Poverty^ 
Labour^ and Cb^«^i«^»/.—^Thefe evils 
therefore^ to avoid which they commit 
crimeSt ought to be inflided in propor-* 
tion to the feveral degrees of delin« 
quency ; and death (hould never be the 
punifhment but in fuch cafes where the 
criminal, by being permitted to live, can 
make no reparation to the injured or to 
fociety. 



END OF THE SECOND VOLUME. 







ERJIATA. VOL. l\. 

, *Bsige ao.Jiiie j 2. for are^ read tz;^^. . 
83. 10. for ^r, re?i(d fvr. 
' — * 3. iot Mamfiury^ ttdA' Malmjbkry^ 
"'' 1'.' isUthe. 
IQ. for f^en^ovey i^e^d rmifi(iy. . 
LI. for if^x, read w^r^, ' ' 
.11. dcJe /^ ^j^. 

2i8. I. for fi^5, r^ad fv^r^» 

231. penult, for reliSfs, read reltcks, 

a57» 6* for deemedi; read akomed. 

264. 1 1« for orationsy road ovations* 

302. 17. dele /». 

^ak//. dele i;?. 
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